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JUDGMENT

1. Before this court are originating summons dated 14th December, 2023 expressed to be brought under
the provisions of Rules 7(1) of the Children (Adoption Proceedings) Regulations, 2023, Section
183(1), (2) and 4(b), Section 188(1) of the Children Act, 2022 and Section of 3A of the Civil Procedure
Act seeking the following the orders:

a. That pending the hearing and determination of this application this honorable court be
pleased to appoint LK as guardian Ad Litem for the minor.

b. That the applicant MJK be authorized to adopt “NJK” a minor.

c. That the Registrar General shall make an entry of the adoption order herein in the adopted
children’s register in the prescribed form.

d. That the Registrar of births be pleased to issue MJK with new birth certicates of the minor,
delete the biological mother and father “NJK” name on the birth certicate and insert the
applicant’s name as biological parent of the minor.

e. That the court do issue such further orders as it may deem t in the interest of the children.

2. The summons is supported by an adavit sworn by the applicant and grounds as hereunder:

i. That the minor has been living with and under the care of the Applicant since 2013 and has
been raised with the applicant’s daughter.

ii. That the minor is currently in form one at AIC [particulars withheld] Girls Secondary School.

iii. That since the Applicant has bonded well with the minor as they have lived together for a
long time and are fond of each other, the Applicant expressed interest and formally started the
adoption procedure.

iv. That the Applicant is relocating to the United States of America in 2024, she would wish to
move with her niece given their close relationship.
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v. That the committee at Little Angels Network sat on the 11th of October, 2023 and after a
thorough scrutiny of paper work and circumstances therein and having being satised declared
the minors free for adoption.

3. In addition, the application for adoption is supported by a joint adavit of SKK and IJR who deposed
as follows:

a. That they are conversant with the facts of the application by the applicant.

b. That they are within the bloodline of the applicant and biological parents of the minor herein
set to be adopted by the applicant.

c. That they have consented to being appointed legal guardians of the minor and do covenant to
play their role as guardians.

4. This was also the position taken by LK who assumed responsibility as a guardian Ad Litem. In
any adoption proceedings, the director of children bears greater responsibilities in providing an
independent and objective report as to the suitability of the adoptive parents seeking leave of the court
to adopt the proposed minor. In summary, the director of children services in a report dated 16th April,
2024 ordained as follows:

5. That the on interviewing the biological parents, on this issue under inquiry the children’s ocer
established that the adoptive parents have been living with the minor since the year 2019 culminating
in a very strong bond necessitating a request being made for an adoption order by this court. It is also
clear from the report that the proposed minor was interviewed as to her willingness and consent to be
adopted by the proposed adoptive parent. In the aforesaid report, the minor narrated that her maternal
aunt took her in since 2019 and in the sense, they have developed very strong relationship which has
informed this application. In addition, the children’s ocer looked at the doctrine of the best interests
of the minor in so far as the application for adoption is concerned. The factors taken into account
included home environment, nancial ability, social and spiritual life, educational background of the
adoptive parent and rights to inheritance in accordance with section 17 and 205 of the Childrens Act,
2022. Essentially, the children’s ocer found the applicant t and suitable as an adoptive parent of the
minor. The nature of the recommendations is as captured in the following language:

“ That the applicant in my considered view meets the requirement for adoption under Section
186(1) of the children’s Act. She has demonstrated the ability to provide basic needs for
the child and her children having provided for them for over ve years. The applicant
meets the economic and social condition precedent necessary for proper parental care. That
having perused all the documents supplied interviewed the applicant, the biological parents,
the applicant’s biological children, the adoptive child and the guardian Ad Litem, this
honorable court is at liberty to exercise discretion to grant the orders on kinship adoption.”

Determination

6. The thrust of this application is on whether in this in the best interests of the child to be adopted by
the applicant within the ambit of Kinship adoption. The best interests of the child as a concept has
been ringfenced in the Childrens Act, prior to the constitutional dispensation. In the new dawn, our
drafters of the new constitution place a premium on the rights of the child in Art 53 as a whole and
for our purposes sub-section 2 reads as follow:

“ A child’s best interests are of paramount importance in every matter concerning the child.”
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7. Two obligations seem to arise from the provisions of the constitution the court to consider and take
into account the interests of children and give appropriate weight in each case to a consideration to
which the law attaches the highest value namely the interests of the children who may be concerned.
Therefore, in every decision, the court’s formulation is to ensure that the interests of the children
must extend beyond those that are given explicit constitutional protection in Art 53(1) and (2) of
the Constitution. The jurisprudence is nonetheless evolving and the courts must continue cementing
the recognition of the best interests of the child in their decisions. In the instant case, section 193
of the Childrens Act sets out guidelines for alternative family care of children in Kenya. From the
inclusion of the best interest principle and the children rights, the kinship adoption is dependent on
the surrounding circumstances laid out in section 186 of the Childrens Act, 2022 which provides:

The court may make an adoption order on application (1) by-

A sole applicant; or

Two spouses jointly.

(2) The court shall not make an adoption order in any case unless:-

The applicant has attained the age of twenty-ve years, but is not above the age of sixty-ve
years; and

The applicant, or both of the applicants in a joint application, is more than twenty-one years
older than the child.

(3) The Restrictions in subsection (2) shall not apply in any case where a sole applicant or one of
the joint applicants is the mother, father, or relative of the child

8. The Constitution demands the paramountcy of Children’s best interest in matters aecting them. This
principle is restated under Section 8 of the Children’s Act which provides as follows:

“ In all actions concerning children whether undertaken

1. By public or private social welfare institutions, courts of law, administrative
authorities, or legislative bodies

The best interest of the child shall be the primary consideration;

The best interest of the child shall include, but shall not be limited to the
considerations set out in the rst schedule.”

9. In B v M [2006] BCLR at 138 1066E & F the court recognized that the best interests standard is not an
inexible rule, it has to be construed and given diverse interpretation dependent on dierent settings.
No one factor can be given pre-eminence in all cases involving children. The complexity of the best
interests principle require the court to consider all factors which contribute to ascertain children’s best
interests. It is necessary to avoid a unidimensional focus which fails to suggest a careful balancing of
the dierent ingredients which may all point towards and comprise the children’s best interests. At the
heart of the court’s jurisdiction and decision making as to what is in the best interests of a particular
child, it is involved in interpreting and applying that concept within chapter 4 of the Constitution in the
bill of rights. It is consequently also necessary for courts to have regard to the dictates of Art 2(5) and
(6) of the Constitution in coming to their determination and of particular importance in this context
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is the requirement to incorporate international law when interpreting the bill of rights. For instance,
the United Nation Convention of the rights of the child in Art 21 states as follows:

“ State parties which recognize and/or permit the system of adoption shall ensure that the
best interests of the child shall be the paramount consideration and they shall:

Ensure that the adoption of a child authorized only by contempt authorities who determine,
in accordance with the applicable law and procedures and on the basis of all pertinent and
reliable information, that the adoption is permissible in view of the child’s status concerning
parents, relatives and legal guardians and that, if required, the persons concerned have given
their informed consent to the adoption on the basis of such counselling as may be necessary.”

10. The Convention on the Rights of the child further stipulates that when considering placement options
due regard shall be paid to the desirability of continuing in a child’s upbringing and to the child’s
ethnic, religious, cultural and linguistic background. Similarly, the Preamble of the Hague Convention
records the recognition of the state parties that: -

The child, for the full and harmonious development of his or her personality should grow
up in a family environment, in an atmosphere of happiness, love and understanding.

11. On a careful examination of the adoption application, the adavit evidence in support, the children’s
social inquiry report and the report by the Little Angels Network Adoption agency in line with the best
interests of the child, the solution lies in granting the application dated 14th December, 2023. Bearing
in mind the above principles, the following orders shall abide:

a. That the Applicant MJK is hereby authorized to adopt “NJK” a minor.

b. That the Registrar General is hereby directed to make an entry of the adoption order herein in the
adopted children’s register in the prescribed form.

c. That the Registrar of births do issue MJK with new birth certicates of the minor, delete the biological
mother and father “NJK” name on the birth certicate and insert the applicant’s name as biological
parent of the minor.

SIGNED, DATE AND DELIVERED AT ELDORET THIS 27TH DAY OF MAY 2024.

…………………………………….

R. NYAKUNDI

JUDGE
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