REPUBLIC OF KENYA

IN THE ENVIRONMENT AND LAND COURT AT KERICHO

ELC MISC. APPL NO. EO019 OF 2024
KENYA FOREST SERVICE

APPLICANT

VERSUS
ESTHER RUTO.......cccivmvnrnmsmnmnmsassnnnnnas .
.......... RESPONDENT

RULING.

Introduction.

1. This ruling is in respectiof,the“Applicant’s Notice of Motion
application dated 8" Sulyp#2024. It is expressed to be
brought under Order, 42°Rule 6 & Order 51 Rule 1 of the

Civil Procedure RulespSections 1A, 1B, 3A and 79G of the

CivildProceduravAcis

2. “Ihe Applicant seeks the following orders;

a. Spent

b. That this Honourable Court be pleased to
grant Applicant (sic) leave to lodge an
appeal out of time against the ruling and
order in Kericho CMCC No. E028 of 2021.

ELC MISC APPL NO. E019 OF 2024 [KERICHO] Page 1 of 38



c. That the Memorandum of Appeal ELCA
E006 of 2024 filed out of time on 14%™
June, 2024 be and is hereby deemed as
filed with leave of Court.

d. That this Honourable Court be pleased_ to
issue an order of stay of execution of the
ruling and order on (sic) 25" April,"2024
against the Applicant pending, hearing
and determination of the intended
appeal.

e. That costs of this application beyprovided
for.

3. The application is,based, onithe grounds on its face and the
supporting affidavit ofone Evans Kegode sworn on 8 July,

2024.

Factual Background.

4. The application under consideration first came up for
hearing on 8™ July, 2024 when the Court directed that it be

served upon the Respondent.
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5. On 25™ September, 2024 the Court directed that the
application be canvassed by way of written submissions. It
was mentioned a few times to confirm filing of submissions

and finally reserved for ruling on 29* October, 2024.

The Applicant’s Contention.

6. The affidavit in support of the applicat o by Evans
Kegode the head of survey a mapg
Service. xlv

7. He contends that the“inte peal is filed from CM ELC
a

-
(). C

enya Forest

Case No. E028 tter proceeded ex parte. He

goes on to| state the trial Court delivered its ruling on

\ an order extracted on 6™ April, 2023.

contends that immediately they were notified of the

22nd

ruling“they instructed the office of the Attorney General -
Kericho to file an application seeking to set aside the ex

parte proceedings.
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9. He further contends that the Applicant filed the application

dated 10™ May, 2023 which was heard by Hon. Bii SRM who

delivered a ruling on 25" April, 2024 dismissing it.

10. It is his contention that the Applicant was isfiedywith
the said ruling and made an
proceedings which proceedings re
2024. He adds that the, Applic ereafter filed a
Memorandum of Appea N 2024 which was after

the thirty-day period "wit which to file an appeal had

lapsed. \
\ on that the state counsel on record has
cord of Appeal in addition to filing the

m of Appeal.

11.

12. It is further his contention that he is advised by the
Applicant’s counsel on record that this Court has power to

enlarge time as it deems just upon a party seeking
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extension and establishing a basis upon which the Court

should exercise its discretion.

13. He contends that the delay in filing the peal was

inadvertent

and excusable as the period within w he appeal

lapsed while Counsel on record wa( on co
14. He also contends that t roeeedings were not ready for
collection for the_purposes préparing the appeal until 5%

onate leave.

June, 2024 a or appeal has now been prepared.

15. He r that the intended appeal is arguable
Q elming chances of success.

16. It is his contention that the Applicant is a corporate body

established under the Forest Conservation and Management
Act No. 34 of 2016 with the mandate to conserve, protect

and manage all public forests.

ELC MISC APPL NO. E019 OF 2024 [KERICHO] Page 5 of 38



17. It is also his contention that land parcel No.
Kericho/Kipkelion/Chepseon Block 11 (Sitian) 17 which
is the suit parcel is part of the South Western Mau Forest

area and the Respondent has no claim over it.

18. It is further his contention that the Applic esiraus to
protect gazetted public land and urge %
its discretion and grant leave to file the appea

19. He ends his deposition urging 4£he Court to allow the

0 exercise

out of time.

Applicant’s application as been brought in good faith
and the Res twill r no prejudice if the application

is allowed.

t’s Response.

20. Ip ponse to the application, the Respondent filed a

Replying Affidavit sworn on 17™ September, 2024.

21. She deposes that the Applicant’s application dated 10" May,

2023 filed in CM ELC Case No. E028 of 2021 seeking to set
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aside judgement delivered on 22" March, 2023 was
dismissed. She adds that the application wunder

consideration arises from the said dismissal.

22. She also deposes that CM ELC Case No. EO02 21 was

set down for hearing on 5" December, wh the

Applicant failed to appear. The Trial isfied that
oegeeded to hear

the hearing notice had been issu and
her case where she called two witne
23. She also depose@sed by her Advocates on
t

record that 2(a) of the Civil Procedure
Rules allows th proceed ex parte if on the date for
he 0 intiff is in attendance and the Court is

aring notice was duly served.

24. She further deposes that the Applicant filed the application
dated 10™ May, 2023 after judgement was delivered where
it sought to set aside the decision delivered on 22" March,

2023 which application was dismissed on 25" April, 2024.
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25. It is her deposition that the Applicant had fourteen days to

file an appeal against the ruling delivered on 25" April, 2024

but it
failed to act within the statutory timelines. Q\

26. It is also her deposition that t dra orandum of
Appeal dated 14™ June§,2021 ttached to the
Applicant’s affidavit in or application does not

raise sufficient ground onstrate an arguable appeal.

27. It is further her ition that as a matter of procedure,

def are not issued over land matters as the

"

28. She deposes that the Applicant has not adduced any

set down for hearing even where the

nt Tails to enter appearance or file a defence.

evidence to demonstrate that she (Respondent) made a
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request for judgement before the Trial Court as stated at

paragraph 6 of its affidavit in support of the application.

29. She also deposes that Order 10 Rule 8 of, the Civil

Procedure Rules is not applicable in%sent

application as she did not make any re for ault
judgement and neither was it granted i

30. She further deposes that Applic ies on Order 10

ourt.

Rule 11 of the Civil ure, Rules which is the wrong

provision of the law as‘the"Applicant intends to set aside an

P
m which does not exist. This was
the basj issal of Applicant’s application dated

101

31. Q eposition that the Applicant has not made any

formal request for typed proceedings and neither has any
letter been placed before this Court in support of the
contents of paragraph 6 of the affidavit in support of the

application.
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32. Itis also her deposition that she concurs with the Applicant’s
averment at paragraph 9 of its affidavit in support of the
application to the extent that extension of time,should be

done within a reasonable period.

33. It is further her deposition that the A guilty of

laches as it prepared its application for 1€ o appeal out

of time four months aftefythe de f the impugned

ruling without giving sufficient reason as to the
inordinate delay.

34. She de s% is aware that the office of the Attorney

i iefoffice with sufficient human resource and

sel on record having proceeded on

sionate leave does not render the said office non-

operational as averred by the Applicant.

35. She also deposes that the Applicant has no prima facie case

and neither has it demonstrated that it has an arguable
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appeal as it has not filed any appeal and therefore the
orders of stay of execution of the ruling delivered on 25™
April, 2024 has been made prematurely as the appeal is yet

to be filed.
36. She further deposes the Applicant has %

evidence to demonstrate irreparable | it
if the stay orders are not grante‘pendl hearing and

determination of the inten appea

37. It is her deposition th prayer for stay orders of the

ruling delive th 024 cannot be granted as the

orders issu@d o id date are negative and they cannot
the \ .
38. o her deposition that her husband Jeremiah

Kipkirui Ruto (deceased) was the bonafide purchaser for
value of land parcel No.

Kericho/Kipkelion/Chepseon/Chepseon Block 11

ELC MISC APPL NO. E019 OF 2024 [KERICHO] Page 11 of 38



(Sitian) 17 and was issued with a title deed which is in her

custody as the beneficial owner of the suit parcel.

39. It is further her deposition that upon the demise of her
husband, she initiated succession proceedin %rant
was confirmed vesting the suit land in me the
beneficial owner. She adds that the C Grant was
issued to her.

40. She deposes that the icant, i trespasser and that

judgement was _deli n 22" March, 2023 which

confirmed t she is entitled to the suit

property which ' emains unchallenged.

s that she is informed by her Advocates on

hich information she believes to be true that

Article 40 of the Constitution guarantees her rights to

ownership of property.
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42. She further deposes that the application under consideration
is @ nonstarter, brought in bad faith, vexatious, frivolous,

devoid of merit, a waste of precious judicial time and meant

to clog the justice system with the intent to hogdwink the
Court to issue orders which the Applicant doe%ve.
L negative

43. She reiterates that a dismissal is in th
order as it is incapable of executi< and endsdher deposition
by stating that the Applicant has n ewed or filed an
appeal from the judge N on 22" March, 2023.

She adds that the appeal therefore serves no purpose.

October, 2024 by Evans Kegode.

45. He reiterates that the matter proceeded ex parte on 5%

December, 2022 and deposes that the Respondent failed to
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effect proper service on the Applicant to enable it

participate in the hearing.

46. He also deposes that the hearing notice was served via

in Nairobi and yet the matter wa

Monday 5 December, 202
47. He further deposes tha d 12y Rule (c) (sic) of the
t

Civil Procedure_Rulesypr es that if the Court is satisfied

ed within sufficient time it can
suit. He adds that it in the present
t the service of the hearing notice was

served through the wrong email address.

48. It is his deposition that he is advised by counsel for the
Applicant that Order 5 Rule 22 B of the Civil Procedure

Rules as amended in 2020 provides for electronic mail
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service. He adds that the email address in use at the time of

service was cl.kisumu@aqg.go.ke.

49. It is also his deposition that the Memorandum, of Appeal

annexed to his affidavit in support of the

arguable, meritorious and has high chanc

he therefore seeks that this Court exe @ discretion.

50. It is further his deposition that there en no inordinate

delay in the filing of the i nt application and it is in the

interest of justic P 0. EO06 of 2024 be allowed.

51. Memorandum of Appeal has been filed

ANe of appeal can only be filed upon the Court
% leave. He reiterates that the record of appeal is

ready and it is only awaiting the grant of leave by the Court

for it to be filed.
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52. He reiterates that the suit parcel is part of the South
Western Mau Forest which is a gazetted forest area and the
Respondent cannot lay any claim on it. He adds that the
Applicant is desirous to have the primary suit re;opened to

enable it provide evidence to that effect.

53. He deposes that it is premature to arg id issue at

this juncture as the Applicant is seeking o appeal out

of time.

54. He ends his deposit ing that the Applicant is

desirous to protect gaz

to exerciseb
: %\cretion in granting the Applicant leave.

Iss or determination.

blic land and urges this Court

55. The Applicant filed its submissions on 25" October, 2024
while the Respondent filed her submissions on 29* October,

2024.
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56. The Applicant submits on the following issues;

a. Whether the Court should grant the
Applicant leave to lodge the Appeal
against the ruling in Kericho CMCGyNo.
E028 of 2021 out of time.

b. Whether execution should be stayed.

57. With regard to the first issue, \the Applicant relies on
Sections 79 G & 95 of the"€ivil Procedure Act, the judicial
decision of Leo Sila Mutiso w/Rose Hellen Wangari
Mwangi (citation'not given) as was cited in Absa Bank
Kenya PLC/(Formerly, Barclays Bank of Kenya Limited)
v Nyarecha)& 2 Others [2023] eKLR and reiterates that
the“trial Courydelivered a ruling on 25™ April, 2024 where it
dismissed, its application which sought to set aside the

jidgment delivered on 22" March, 2023.

58. The Applicant also reiterates that it was unable to get the

typed proceedings within time to enable it file an appeal and
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it therefore filed an appeal twenty-one days after the thirty

days statutory period for filing an appeal lapsed.

59. The second reason given for the delay was that Counsel for
the Applicant was on compassionate leave du e period
within which the appeal ought to have bee %

60. The Applicant submits that the delay in e appeal was

inadvertent and excusablé, The Aiwn' t relies on the

judicial decisions of C Ngugi vs ASL Credit
iSsions.

Limited [2022] Kalula [2022] eKLR in

support of it

61. Th

&

Applicant did not get a chance to be heard. It adds that this

icamt ts that the intended appeal is arguable

er before the trial Court proceeded ex parte and the

goes against the rules of natural justice which require that a

person directly affected by a decision ought not to be
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condemned unless they have been given a chance to

prepare their case and rebut the other party’s arguments.

62. The Applicant reiterates that the suit parcel is gazetted as a

forest area which is a part of South Wes au and

submits that the Respondent will not suffe

the orders sought are granted. Q

rejudice if

63. With regard to the second issue, the ant relies on the
judicial decision of Lai v ‘Kalula (Environment and
Land Miscellaneous ation E015 of 2022) [2022]
KEELC 135 5 ber 2022) and submits that it
(the Applicant) i orate body that is funded through

pu

64. w licant also submits that in the event the appeal

succeeds, public funds will be lost but it is willing to deposit

security in Court if ordered to do so.
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65. The Applicant relies on the judicial decisions of Andrew
Kiplagat Chamaringo vs Paul Kipkorir Kibet [2018]
eKLR, Wanjiru v Korir (Environment and Land
Miscellaneous Application 52 of 2022) [2023] eKLR
and urges the Court to exercise its discretion®and, grant it

leave to file the intended appeal out of time:

66. The Respondent submits on whether the"Applicant should be

granted leave to lodge an appeal outief time.

67. The Respondent reltes onf Section 79G of the Civil
Procedure Act, theYjudicialydecision of Leo Sila Mutiso v
Rose Hellen Wangeri Mwangi Civil Appeal 255/1997 as
was gited h Obunga & another v Onsase (Environment
and LandyMiscellaneous Application 6 of 2023) [2023]
KEELC 21826
(KLR)(29 November 2023) and submits that the Applicant
filed its appeal on 14" June, 2024 after the period within

which to file an appeal had lapsed.
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68. The Respondent also submits that the application under
consideration was not filed promptly as it was filed seventy-

four days after the delivery of the ruling.

69. The Respondent reiterates her averments i replying

affidavit and submits that this Court in co % g ther
leave to appeal should be grante sider the
chances of success of the intende<appe

70. The Respondent relies Nrican Bank of Kenya

Ltd vs Gulab P ers HCC 2255/2000 [2002]

ha
IEA 65 and its that Intended appeal does not raise

submits that one of the grounds in the
t's"Memorandum of Appeal is that the trial Court
proceeded ex parte without leave contrary to the provisions

of Order 10 Rule 8 of the Civil Procedure Rules.
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72. The Respondent relies on Section 7 of the Forest
Conservation and Management Act and submits that the

Applicant is an independent Corporate body and is therefore
not part of the government.

73. The Respondent also submits that that be & the
provisions of Order 10 Rule 8 of il"Procedure
Rules do not apply to it. <

74. The Respondent relies

judieial decision of Kenya

Revenue Auth

another [2

75.

her submits that the grounds raised in

m of Appeal are founded on the judgement

n 22" March, 2023 and does not emanate from

the ruling delivered on 25™ April, 2024.

76. It is the Respondent’s submissions that the Applicant in its

supplementary affidavit is both denying and acknowledging
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service. On one hand its states that the suit was served
through the wrong email address while on the other hand it

states that no sufficient notice was given.

77. The Respondent then reiterates that she is gistered

owner of the suit parcel.

78. With regard to the second issue, the ent relies on

Order 42 Rule 6 (1) & (2) of the i| Procedure Rules and

reiterates that the Trial rtim its ruling delivered on 25%

April, 2024 dismisse e IGant’s application which is a

negative order.\

79. The sz on the judicial decisions of Western
e

eKLR, Catherine Njeri Maranga v Serah Chege

and Applied Sciences v EP Oranga & 3

& another [2017] eKLR and urges the Court to dismiss the

Applicant’s application.
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Analysis and Determination.

80. | have considered the application, the response thereto and
the submissions. It is my view that the following issues arise

for determination;

a. Whether the Applicant should be granted
leave to file an appeal out of time.

b. Whether the Memorandum_ of “Appeal
lodged on 14" June, 2024(in Kericho'ELCA
No. E006 of 2024 should\be deemed as
duly filed.

c. Whether an ordéenof stay of execution of
the ruling and ordernissued in Kericho
CMCC No. E028 of\,2021 on 25" April, 2024
shouldgbesgranted “pending the hearing
and determination of the appeal.

d. Whoy,should bear costs of the application.

A. Whether the Applicant should be granted leave to

file an appeal out of time.
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81. The Applicant is seeking that this Court grants it leave to file
an appeal out of time against the ruling delivered on 25%

April, 2024 in Kericho CMCC No. E028 of 2021.

82. The Applicant contends that after the d trial

Magistrate delivered his ruling, it’s Counsel d fortyped
proceedings which were supplied afte @
which an appeal could be filed had\lapsed

83. The Applicant also con Nwas unable to file the
appeal within the_requisiteyperiod because its counsel was
away on compassionate e. It is on these two grounds

tyddays within

that the, Applica s that it be granted leave to file an
84.nse, Respondent contends that the Applicant has
not

annexed the letter it wrote requesting for the typed
proceedings and secondly, that there are other state Counsel

in the Office of the Attorney General who would have filed
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the appeal if the other counsel was away on compassionate

leave.

85. Section 79G of the Civil Procedure Act provides as
follows;

“Every appeal from a subordinate
Court to the High Court shall “be
filed within a periodfof thirty days
from the date of the decree or‘order
appealed against, excluding from
such periodany \time which the
lower Cotrt may certify as having
been requisite for the preparation
and_ delivery tosthe appellant of a
copy of the decree or order:

Provided) that an appeal may be
admitted out of time if the
appellant satisfies the Court that he
had good and sufficient cause for

not filing the appeal in time.”

86. According to the provisions of Section 79G of the Civil
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Procedure Act, the time for filing an appeal from a ruling of
a subordinate Court to the High Court and Courts of equal

status is thirty days.

87. In the present matter, the subordinate Court®delivered its
ruling on 25™ April, 2024. It follows that jany appeal
challenging the said decision ought to'have beenyfiled on or

before 25" May, 2024.

88. In the judicial decision ofaStecel Corporation Limited v
Susan Awuor Mudemb [2021] eKLR the Court held as

follows;

“15. Iny Charles “WKaranja Kiiru Vs Charles Githinji
Muigwa" [2017]eKLR where the Respondent had
delayedifor 41 days before filing an appeal and where
the High Court enlarged time to enable the
respondent file an appeal out of time, the appellant
was aggrieved by the order enlarging time claiming

that the learned Judge erred in law and fact by
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exercising his discretion and extending time for filing
an appeal out of time yet no sufficient reason had
been offered to justify the same, the Court of Appeal
cited this Court’s decision in Wanjiru Mwangi &
Another [2015]eKLR and APA Insurancé“€o:, Ltd Vs
Michael Kinyanjui Muturi[2016]e KLRWin dismissing
the appeal.

16. I will therefore entirely rely on the above binding
Court of Appeal decisionyin determining the merits of
this application whichy, is \two, pronged namely:-
whether the prayer for ‘€xtension of time is merited
and whether this Courtcan validate an appeal which
was filed out ofitime.

17. Under Section 79G of the Civil Procedure Act:
“Everylappeal from a subordinate Court to the High
Court shall be filed within a period of thirty days from
the date of the decree or order appealed against,
excluding from such period any time which the lower

Court may certify as having been requisite for the
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preparation and delivery to the appellant of a copy of
the decree or order.

Provided that an appeal may be admitted out of time

if the appellant satisfies the Court that he had a good

and sufficient cause for not filing thewappeal in

time.”[Emphasis added].

18. The Court of Appeal in the above Case guided that
whenever an application for_ extension of time is
before a Court, the Court ought to,take into account
several factors as observed by Odek JJA in Edith
Gichungu Koine,Vs Stephen Njagi Thoithi [2014]eKLR
thus:

“Nevertheless, dt.ought to be guided by consideration

of factors“stated 'in many previous decisions of this

Court including, but no limited to, the period of delay,

the reasons for the delay, the degree of prejudice to

Respondent if the application is granted, and whether

the matter raises issues of public importance,

amongst others.”
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19. The Court of Appeal further guided that there is
also a duty imposed on Courts to ensure that the

factors considered are consonant with the overriding

objective of civil proceedings litigation, that.is to say,

the just, expeditious, proportionate andwaffordable

resolution of disputes before the Court.”” [Emphasis

mine]

89.The Applicant has attached to its affidavit in support of the
application, a copy of the,Memorandum of Appeal filed in
ELCA E006 of 2024 on ™4™ Juné, 2024. The said Memorandum
of Appeal was filed nipeteemydays after the thirty days within
which to appeal had [apsed.

90. The Applicantihas also attached a copy of a letter dated 27
May, 2024 written by G.K Ngunju for the Solicitor General
to Florence Chepkemoi showing that her annual leave
had"een granted. The leave was to commence on 20" May,
2024 and lapse on 27" May, 2024.The Applicant relies on
this letter to show that its Counsel was on leave at the time

the appeal was to be filed.

ELC MISC APPL NO. E019 OF 2024 [KERICHO] Page 30 of 38



91. The Applicant has also attached a Certificate of Delay
issued in Kericho CM ELC Case No. E028 of 2021 on 8™ July,
2024. It states that an application for a certified copy of
proceedings was made on 25™ April, 2024 when, the ruling
was delivered. It also states that the proCeedings were

ready for collection on 5 June, 2024.

92. It is important to note thati.the Applieant filed the
Memorandum of Appeal inqKericho ERCATEO06 of 2024 on
14" June, 2024 which waswninefdays after the proceedings

were ready for collection,

93. The Caurti.of Appeal in Kamlesh Mansukhalal Damyji
Pattni v, Director Of Public Prosecutions & 3 others
[2015 "'eKER,held as follows;

“40. It must be realized that Courts
exist for the purpose of dispensing
justice. Judicial Officers derive their

judicial power from the people or, as
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we are wont to say in Kenya, from
Wanjiku, by dint of

Article 159 (1) of the Constitution
which succinctly states that “judicial
authority is derived from the people
and vests in, and shall be exercised by
the Courts and tribunals established
by or under this Constitutiony” Judicial
Officers are also State“efficers, and
consequently  are enjoined by Article
10 of .the Constitution to adhere to
national “wvalues and principles of
governance, which require them
whenever applying or interpreting the
Constitution or interpreting the law to
ensure, inter alia, that the rule of law,
human dignity and human rights and
equity are upheld. For these reasons,
decisions of the Courts must be

redolent of fairness and reflect the
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best interest of the people whom the
law is intended to serve. Such
decisions may involve only the rights
and obligations of the parties to the
litigation inter se (and hence only,the
parties’ interests) and while, others
may transcend the interest “of‘\the
litigants and encompass, <public

interest. In_ allathese decisions, it is

incumbent upon.thexCourt

in exercising its judicial authority to

ensureydispensation of justice as this

is. what\lives up to the constitutional

expectation and enhances public

confidence in the system of justice.”

(Emphasis mine)

94.Taking into consideration the foregoing, | find that the
Applicant has sufficiently explained the reason for the delay

in filing of the appeal. It is in the interest of justice that time
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within which to file the appeal is extended. In any case, the
Respondent has not demonstrated that she is likely to

suffer prejudice if time is extended.

B. Whether the Memorandum of Appeal lodged ‘on 14th

June, 2024 in Kericho ELCA No. E006 of 2024 should

be deemed as duly filed.

95.Having found, under issue (A) abowes that it is in the
interest of justice that time,within which to file an appeal is
extended, it follows that theMemorandum of Appeal lodged
on 14™ June,2024 th, Kericho ELCA No. E006 of 2024 shall

be deemed as ddly. filed.

C.Whetheér an.order of stay of execution of the ruling

and order issued in Kericho CMCC No. E028 of 2021 on

25" April, 2024 should be granted pending the

hearing and determination of the appeal.
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96. The Applicant is seeking that the Court issues orders of
stay of execution of the ruling and order issued on 24%

April, 2024 in Kericho CM ELC No. E028 of 2021.

97. In response, the Respondent contends that th r issued

and

98. The law relating to stay p ing Ap iS Order 42 Rule 6
(2) of the Civil Pro re s which provides as
follows;

“(2) xe for stay of execution
all be made under sub rule

) unless
the Court is satisfied that

substantial loss may result to the

applicant unless the order is made
and that the application has been
made without unreasonable delay;

and
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b) such security as the Court orders
for the due performance of such
decree or order as may ultimately
be binding on him has been given
by the Applicant.”

99.The Respondent has annexed to her Replying Affidavit a
copy of the ruling delivered on 25" Aprilia2024. In the said
ruling, the Learned Trial Magistrate dismissed the

Applicant’s application dated 10" May, 2023.

100.In Joseph Muthuti & 32 others v Cooperative Bank

Limited & 15 others |2018] eKLR the Court cited with

approval the judiGial ‘decision of Raymond M Omboga v
Austine, Pyan Maranga Kisii HCCA Number 15 of

2020 whereithe Court expressed itself thus:

“The order dismissing the application is
in the nature of a negative order and is
incapable of execution save, perhaps, for

costs and such order is incapable of stay.
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Where there is no positive order made in
favour of the Respondent which s
capable of execution, there can be no
stay of execution of such an order.”

101.|1 agree with the Respondent’s submission that“the order,
by the Trial Court, dismissing the Applicagt’s application is
in the nature of a negative and itf Cannot¥therefore be

stayed.

Disposition.

102.Taking the foregoiag into c€ensideration, | find that the
application dated 8tiyJuly, 2024 is merited and it hereby

allowed in the follewing terms:

aglleave, ISy hereby granted to the Applicant to
lodge,an"appeal against the ruling and order in
Kericho CMCC No. E028 of 2021 out of time.

b. That the Memorandum of Appeal filed out of
time and without leave of Court i.e ELCA E006 of

2024 shall be deemed duly filed.
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c. The costs of this application shall abide the

outcome of the appeal.

103. It is so ordered.

DATED, SIGNED AND DELIVERED VIRT %10
THIS 27™ DAY OF MARCH %

In the pre
Miss Che
Mr.

for the Applicant.
the Respondent.

] t; Mr. Joseph Makori.
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