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RULING

1.       This Application dated 15th January 2014, was filed on the same date supported by an affidavit of

Daniel Mugo Kibaru, on behalf of 76 Applicants.

2.       The applicants are ex-employees of Dawa Pharmaceutical Limited, which company was placed

under liquidation and its assets and liabilities taken over by the 1st and 2nd Respondents herein.

This took place sometimes in 2008.  The Applicants were not paid their dues subsequent to which they

filed H.C. Misc. Application No. 1612 of 2005.

On 2nd March 2007, the High Court struck out the case on grounds it had no jurisdiction to entertain the

same.

4.       The Advocate for the Applicants, sought to file an appeal to the Court of Appeal out of time but the

Application for extension of time was dismissed by the Court of Appeal on 13 th December 2008 for

failure by the Advocate to appear to ventilate the matter.

A subsequent Application was granted by the Court of Appeal on 22nd January 2010 allowing an appeal

to be filed out of time.

The Advocate did not file an appeal on time and sought a further extension which was refused on 23 rd

March 2012.

The Advocate became elusive, and completely unavailable until the Applicants obtained the service of

their current Advocate, F. N. Kimani & Associates.

5.       That the Applicants seek extension of time to file a suit before the Industrial Court out of time.

They claim they are truly owed terminal benefits by the Respondents herein and therefore it is in the

interest of justice that this application be allowed.



6.       The Applicants have not annexed a draft statement of claim to this application for the Court to

evaluate its viability in exercise of its discretion as prayed.

7.       The 1st and 2nd Respondents were not the employers of the Applicants and there is no material

placed before Court to help it determine whether this Court has jurisdiction over the intended suit.

Furthermore, the cause of action as alleged in the oral submissions, though not stated in the Supporting

Affidavit is alleged to have arisen sometimes in 2006.  The circumstances under which the cause of action

arose, are neither canvassed in the grounds of the Application nor in the Supporting Affidavit itself.  The

court can in the circumstances only guess when, where and what happened to the Applicants who are

alleged to have been declared redundant by an employer who is not a party to this suit.

8.       It is now trite that labour claims founded on contract before the enactment of the Employment Act,

2007, fall within the purview of the limitation of Actions Act, Cap 22 of the Laws of Kenya, on matters of

limitation.

The provision Applicable is  Section 4(1) thereat which limits the period of bringing suits founded on

contract  to six 6) years from the date the cause of action arose in mandatory terms.

9.       The Court of Appeal of Kenya at Nairobi in the matter of Divecon Ltd. Vs. Saman held:

“the word of Section 4(1) were clear beyond any doubt and meant that no one had the
right or power to bring an action founded on contract after the end of six years from
the date on which the cause of action occurred.”

The Court held further that:

“under Section 28(2) of the Limitation of Actions Act, where an exparte application for
extension of time was made before the commencement of an action, leave would only be
granted where a cause of action had been established and the requirements of Sections

27(2) and 29 had been fulfilled.”

10.     In this case, reliance is made on the negligence of an Advocate, who misled the parties to proceed

before a Court without jurisdiction and who failed,  through negligent conduct to prosecute an appeal

against an order of the High Court to the effect that it lacked jurisdiction to entertain the matter, even

upon condonation by the Court of Appeal.  No doubt, the parties have recourse against the Advocate

personally.

The Court has no discretion to enlarge the time for filing this suit.

11.     Accordingly, the exparte Application is unmeritorious and the same is dismissed.

Dated and delivered at Nairobi this 4th day of April, 2014.

 

MATHEWS N. NDUMA

PRINCIPAL JUDGE

 


