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1. This Cause was heard on 10 March 2016 in the absence of the Respondent and/or his legal counsel.

2. The hearing date was fixed on 12 November 2015 and the Claimant was directed to serve a hearing

notice upon the Respondent.

3. Before permitting the hearing to proceed, the Court satisfied itself that a hearing notice had been served

(there was an affidavit of service on record).

4. After the close of the Claimant’s case, the Court reserved judgment for 29 July 2016, but on 30 March

2016, the Respondent filed an application to set aside the ex parte proceedings (hearing).

5. The Respondent’s application was urged on 6 September 2016 and is the subject of this ruling.

6. The principal reason advanced by the Respondent is that its counsel forgot to diarise the hearing date,

and it  was urged that there was a good defence and therefore the Respondent  ought to be given the

opportunity to ventilate its case.

7. The Claimant in a replying affidavit filed in Court on 19 April 2016 asserted that apart from serving a

hearing notice upon the Respondent on 6 December 2015, other hearing notices had been served upon the

Respondent, but it had not bothered to attend Court.

8. The Court has gone through the record.

9.  The  first  hearing  of  the  Cause  was  scheduled  for  12  November  2015.  The  Respondent  was  not

represented on that date though its advocate on record had been served with a hearing notice as attested to

the affidavit of service by one Margaret Nambala Wafula.

10. However, the Cause could not be reached for hearing, which was rescheduled to 10 March 2016.

11. Come 10 March 2016, when the Cause was called  out the Respondent and its  counsel were not

present and because the Claimant was ready to proceed, the Court directed the filing of an affidavit of



service which was done.

12. According to the affidavit of service, the Respondent’s advocate had acknowledged service of the

hearing notice.

13. Without an explanation as to why there was no representation when the hearing was first scheduled,

the Court is not satisfied that the reason advanced by the Respondent for failure to attend the rescheduled

hearing merits an exercise of the Court’s discretion in its favour.

14. The upshot of the foregoing is that the motion dated 23 March 2016 is dismissed with costs to the

Claimant.

15. Judgment will be delivered on 11 November 2016.

Delivered, dated and signed in Nakuru on this 30th day of September 2016.
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Judge
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