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JUDGMENT

. Alfred Cheruiyot Ngeno (Claimant) was employed by Kenya Industrial Estates Ltd (Respondent)

through a letter dated 19 December 2008 as a Credit Assistant.

. Through a letter dated 7 October 2011, the Respondent notified the Claimant that he was being

transferred from Kabarnet to Taveta and that he was expected to report to the new station not later
than 17 October 2011.

The Claimant, through a letter dated 10 October 2011 sought to have the transfer to Taveta
annulled on health grounds, or that he be posted to a station near Nakuru because of the need for
constant medical attention. The Claimant’s Manager endorsed the request.

The Respondent however through a letter dated 25 October 2011 maintained that the Claimant
should report to his new station as earlier instructed.

It appears the Claimant reported to the new station but all was not well for the Respondent issued
him with a show cause letter dated 6 August 2012 seeking his explanations allegedly because he
had been absent from duty from 31 July 2012 to the date of the letter. The Claimant had prior to
the letter been granted sick off which expired around 30 July 2012. The Claimant was given up to
17 August 2012 to make the explanations.

On 19 September 2012, the Respondent again informed the Claimant that he was being transferred
from Taveta to Head Office, Risk Department and that he should report by 24 September 2012.

. The Claimant in a response to the new transfer wrote to the Respondent on 24 October 2012

seeking a reconsideration and transfer to Nakuru due to his health condition. The decision to
transfer the Claimant was effected while he was in hospital.

On 18 December 2012, the Respondent suspended the Claimant from duty on the grounds of
misconduct. The particulars of gross misconduct were given in the suspension letter and they
included absenteeism from 3 December 2012 to 11 December 2012, failing to report to new duty
station, insulting behavior/failing to obey lawful command on 14 December 2012 and failing to
perform work from July 2012 to the date of suspension.

The Respondent informed the Claimant that the suspension was anchored on section 2.4(i) of the
Human Resources Policy, and it was to pave way for investigations.

10.The Claimant responded to the suspension letter on 10 January 2013. The Respondent then invited

him to a disciplinary hearing through a letter dated 20 February 2013.

11.0n 15 March 2013, a disciplinary hearing was held and the Disciplinary Committee recommended

that the Claimant should be dismissed immediately. The minutes show that the Claimant had



reported to work for only one day after the transfer from Taveta to head office and had also
spurned a request to go for a medical check up on his health status.

12.The Respondent acted on the recommendation of the Disciplinary Committee and on 19 March
2013, it wrote to the Claimant informing him of his summary dismissal.

13.The dismissal prompted the Claimant to commence action on 21 May 2014 alleging unfair
dismissal. He sought various reliefs.

14.The Respondent filed its Response to the Cause and documents and a hearing was conducted on
27 April 2015 and 21 October 2015.

15.The Court has considered the pleadings, evidence and submissions and identified the issues for
determination as, whether the dismissal of the Claimant was unfair and appropriate
remedies/orders.

Whether summary dismissal was unfair
Procedural fairness

16.The Claimant was issued with a show cause notice dated 6 August 2012. The notice detailed the
allegations and particulars thereof against the Claimant and invited him to make written
representations before 17 August 2012.

17.0n 18 December 2012, the Claimant was issued with a suspension letter which also detailed the
allegations against him.

18.1t is not clear from the documentation produced and the Claimant’s testimony whether he
responded to the show cause notice of 6 August 2012.

19.Section 41 of the Employment Act, 2007 has outlined the basic ingredients/requirements of
procedural fairness before an employer takes the decision to terminate the employment of an
employee.

20.In the present case, the Claimant was notified of the allegations to confront. He was given time to
make written representations.

21.Considering the documentation and evidence, the Court is satisfied that the Respondent was in
substantial compliance with the statutory requirements of procedural fairness before it took the
decision to dismiss the Claimant.

22.Because only an extract of the Human Resource & Administration Policy Manual was presented
before Court, the Court is unable to determine whether the Respondent complied with its own
internal disciplinary procedures.

Substantive fairness

23.The burden on an employer in a complaint of unfair termination of employment is an onerous one
and does not relate only to the procedural requirements. The employer is expected to prove the
reasons (section 43 of the Employment Act, 2007) and that those reasons are valid and fair
(section 45 of the Act). But that is not all. The employer’s action will also have to pass the test of
justice and equity (section 45(4)(b) of the Act).

24.The reasons under the spotlight and which the Respondent gave for dismissing the Claimant were
absence from duty without permission, refusing to obey lawful command to go for medical check
up and behaving in an insulting manner.

25.There is no dispute that the Claimant was absent from work as alleged.

26.The question is whether he had permission or lawful cause.

27.The Claimant produced in Court several medical notes/records. These included medical reports
dated 1 August 2012, 13 October 2011, 21 September 2012, off duty slips dated 6 August 2012
and prescriptions for drugs.

28.1In his letter dated 10 January 2013, the Claimant also made reference to his health.

29.The Respondent also produced documents in which the Claimant sought time off to seek medical
attention/sought funds. These included the letters dated 28 August 2009, 18 December 2012 and a
Memo dated 14 December 2012 seeking approval for Claimant to undergo a medical check-up.

30.After considering the documentation and testimony of the witnesses, the Court finds that the
Respondent was aware that the Claimant had serious health concerns which affected his ability



and capacity to carry on with his work, despite the fact that the Claimant did not demonstrate that
he brought to the attention of the Respondent all the health records he produced in Court. There
was lawful cause for the absence.

31.Technically, the Claimant may have not complied with clause 2.3 of the Human Resources &
Administration Policy Manual (it is unfortunate the Respondent produced only a 2 page extract of
the Policy).

32.In this respect, it is regrettable that the Respondent did not disclose whether the investigations it
carried out after the suspension of the Claimant included sessions with the Claimant to get his
explanations. Even the minutes produced by the Respondent do not suggest that the Claimant was
invited to make representations before the Disciplinary Committee.

33.Equity and justice demanded that the Claimant be heard by the Committee if the investigations did
not involve him.

34.Considering the testimony and documents, the Court is of the view that the Respondent’s decision
to summarily dismiss the Claimant was not in accord with justice and equity. This is because the
Respondent had other options.

35.0ne such option is provided for clause 2.3 of the Human Resources & Administration Policy
Manual, and it was not to pay the Claimant wages for the period of absence due to the ill health.

36.Another option but which the parties did not address was to retire the Claimant on medical
grounds.

Appropriate remedies/Orders
1 month pay in lieu of notice
37.With the conclusion reached that the dismissal was not in accord with justice and equity, the Court
would award the Claimant the equivalent of 1 month pay in lieu of notice.
38.The Claimant testified that his wage exclusive of allowances was Kshs 20,339/-.
Compensation
39.The Claimant sought Kshs 396,468/- under the head of compensation. This remedy is
discretionary and the factors the Court ought to consider are outlined in section 49(4) of the
Employment Act, 2007.
40.Considering the circumstances surrounding the dismissal and that the Claimant served the
Respondent for about 5 years, the Court would award him the equivalent of 10 months gross
wages as compensation (testimony was that this was Kshs 33,039/-).
Terminal dues
41.These were not quantified nor a statutory or contractual basis laid. The relief is declined.

Conclusion and Orders

42.The Court finds and holds that the summary dismissal of the Claimant was not in accord with
justice and equity and awards him and orders the Respondent to pay him

a. 1 month pay in lieu of notice Kshs 20,339/-
b. 10 months gross wages compensation Kshs 330,390/-

TOTAL Kshs 350,729/-
43.Claimant to have costs.
Delivered, dated and signed in Nakuru on this 29th day of January 2016.

Radido Stephen
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