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1. In a judgment delivered on 6 May 2016, the Court found and held that the dismissal of the Claimant
was procedurally unfair and awarded him a total of Kshs 777,150/- being compensation, wages for
January 2012 and 1 month pay in lieu of notice.

2. Being aggrieved with the judgment, the Respondent moved Court on 3 July 2016 seeking

1. THAT this matter be certified urgent and heard ex-parte in this first instance.

2. THAT this Honourable Court be pleased to grant an order for stay of execution of the judgment

issued herein on the 6™ day of May 2016 pending the interparties hearing and determination of this
application.

3. THAT there be stay of execution of the decree herein pending hearing and determination of the
appeal against the Judgment herein, delivered on the 161 (sic) day of May, 2016.

4. THAT the costs of this Application be provided for.

3. When the motion was placed before the Court in Kericho, the Court directed that it be determined in
the ordinary course of business (file was therefore brought back to Nakuru).

4. The motion was eventually served and the Claimant filed a replying affidavit in opposition on 9
October 2016 and arguments were taken on 6 December 2016.

5. Proposed orders 1 and 2 have been overtaken by events and the only substantive issue remaining for
determination is whether a stay of execution pending appeal ought to be granted.

6. A Notice of Appeal was lodged on 19 May 2016 well within the prescribed time.

7. The motion was equally lodged inside of a month after delivery of judgment and therefore question of
inordinate delay does not arise.

8. The other relevant issues raised by the Respondent are that the Claimant is a person of straw and would



not be able to refund the decretal sum were it to be paid out to him, and that the Respondent stands to
suffer irreparable loss and damages in the event the decretal sum is paid out.

9. The Claimant on his part contended that stay of execution could not be granted because no appeal had
been lodged and that satisfaction of a decree by itself does not amount to substantial loss.

10. The legal principles applicable to determination of an application such as the present one are legion
and have been referred to in authorities such as Vishram Ravji Halai & Ar v Thornton & Turpin (1963)
Limited, Civil Application No. NAI. 15 of 1990 cited in Carter & Sons Ltd v Deposit Protection Fund
Board, Nairobi Civil Appeal No. 291 of 1997 (relied on by the Claimant).

11. As already adverted to herein above, the anchor grounds advanced by the Respondent are that the
Claimant is a man of straw and that it stands to suffer substantial loss.

12. In my view, the mere fact that a decree holder may not be able to refund the decretal sum were an
appeal to succeed, is not a good enough reason without more for granting stay of execution pending
appeal. And I would endorse the dicta by Emukule J in Cosmas Kipkoech Sigei v Madrugada Ltd & Ar
(2010) eKLR that

a stay will not be made on the ground that the decree holder is a pauper, and will therefore be
unable to refund the decretal sum if paid to him....

13. In the instant case, the Respondent has not shown it would suffer substantial loss were the stay order
be declined. As Odunga J held in Republic v The Commissioner for Investigations and Enforcement ex
parte Wananchi Group Kenya Ltd (2014) eKLR, and which I endorse,

the issue of substantial loss is a crucial issue in such applications that it ought to come out clearly in
the supporting affidavit....it is therefore not sufficient to merely state that the decretal sum is a lot
of money and the applicant would suffer loss if the money is paid. In an application of this nature,
the applicant should show the damages it would suffer if the order for stay is not granted.....

14. Despite the Respondent offering to abide by any conditions set out by the Court, it is my considered

view that the present motion is unmerited and the Court orders that it be dismissed with costs to the
Claimant.
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Delivered, dated and signed in Nakuru on this 27" day of January 2017.

Radido Stephen

Judge
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