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RULING

1. The application dated 20th July 2018 and filed on 24th July 2018 sought to strike out the Supporting Affidavits to the petition on the
grounds that same are incurably defective in that they are commissioned by the petitioner’s Advocate contrary to the law.   That some of the

signatures on the Supporting Affidavits appear forged.  That some of the petitioner’s never signed the Supporting Affidavits as unverified
signatures have been cut out and pasted in the petition.

2. That all Affidavits were commissioned by a person who has an interest in the mater contrary to clear provisions of the law.

3.  The petitioners  filed notice of  preliminary objection on points  of  law to have the notice of  motion struck off  on grounds that  the

application is frivorous, misconceived and abuse of court process.

4. That the notice of motion is not supported by any affidavit.  That what purports to be an affidavit in support is deponed to by Alice
Muringo Mate a legal officer without authorization from neither the cabinet secretary nor the principal secretary Department of Defence and

is therefore incompetent.

5. That the Motion as filed offends the constitution [Protection of Rights and Fundamental Freedoms] Practice and Procedure Rules
2013.  That the motion be struck off.

6. On the date the motion was to be argued, counsel Agina for the petitioner applied to withdraw all the Supporting Affidavits.

7. The court obliged and made an order marking all the Supporting Affidavits to the petition as withdrawn.



8. M/S Ayuma for the applicant/respondent went on to submit that the petitioners having withdrawn the supporting affidavits to the petition,
the petition remains non-supported and it  be struck –off.  That in terms of the  Constitution [Protection of Rights and Fundamental

Freedoms] Practice and Procedure Rule 2013, populary known as the Mutunga Rules, the petition maybe supported or not by affidavits
but the petitioners had elected to file supporting affidavits in support of the petition which they had now withdrawn from this Bar.   Therefore

the application be granted to strike the petition off.

9. Counsel Agina for the petitioners in reply submitted that in terms of the Mutunga Rules, there was no requirement to have a petition
supported by affidavit.  That this was a matter of choice.  That the petition as filed without supporting affidavits is proper and sound and the

court ought to proceed to hear and determine the petition as it is.

10. Mr. Agina further argued that the Notice of Motion before court is grossly defective since it is supported by an Affidavit of counsel on
record, M/S Muringo Mate who is not an officer of the Ministry of defence and has no authority to swear the affidavit on behalf of the

Ministry.  That the application is defective and it be dismissed and the court proceeds to give directions on the hearing and determination of
the application.

11. For the record, Supporting Affidavits commissioned by an advocate in conduct of the same matter the affidavits are meant to support

offends the provisions of the Oaths and Statutory Declaration Act Chapter 15 of the laws of Kenya.

Section 4(1) of the Act reads

“4(1) A commissioner of Oaths may by virtue of his commissioning in any part of Kenya, administer any oath or take any affidavit

for the purpose of any court or matter in Kenya including matters ecclesiastical and matters relating to the registration of any
instrument; whether under an act or otherwise, and take any bail or recognizance in or for the purpose of any civil proceeding in the

court or any subordinate court provided that a commissioner for oath shall not exercise any of the powers given by this section in
any proceeding or matters in which he is the advocate for any of the parties to the proceeding or concerned in the matters or clerk

to any such advocate or in which he is interested.   See Caltex Oil Kenya Ltd vs New Stadium Service Station Ltd and Another.     
[2002] eKLR per Otieno Onyango- J.

12. The Supporting Affidavits now withdrawn were clearly defective and were correctly withdrawn.

13. The next issue for determination is whether a petition may stand alone without supporting affidavits of the petitioners.

14. In the matter, both counsel for the parties agree that it is not a requirement under Mutunga Rules 2013 to have a constitutional petition be

supported by affidavit.  It is indeed sufficient that grounds in support of the petition are set out in the petition itself.

Rule 10 provides the form of petition as follows:

“(2) The petition shall disclose the following:

(a) The petitioner’s name and address;

(b) The facts relied upon;

(c) The constitutional provision violated;

(d) The nature of injury caused or likely to be caused to the petitioner or the person in whose name the petitioner has

instituted the suit on in a public interest case to the public, class of persons or community;

(e) Details regarding any civil or criminal case, involving the petitioner or any of the petitioners, which is related to the
matters in issue in the petition.

(f) The petition shall be signed by the petitioner or advocate of the petitioner; and

(g) The relief sought by the petitioner.”

15. There is no other mandatory requirement in filing a petition.  None can therefore be implied to deny a person the right to institute a

petition.  Support of a petition by sworn affidavit is therefore a matter left to the discretion of a petitioner.   Affidavit filed in support may
equally be withdrawn by the petitioner without affecting the validity of the petition.

16. Accordingly, the Notice of Motion to strike out the petition on grounds that it is supported by defective affidavits lack merit and is

dismissed with costs in the cause.

Ruling Dated, Signed and delivered this 2nd  day of May, 2019 

Mathews N. Nduma
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