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1. Tony Ben Olang Akello (Claimant) wrote to the Chairman of Rural Development Solutions Ltd (Respondent) on 10 April 2014 giving
notice of resignation with immediate effect.

2. On 9 April 2015, the Claimant instituted these legal proceedings against the Respondent and he stated the Issues in dispute as
i. Constructive dismissal
ii. Breach of contract
iii. Refusal to pay salary and other dues.

3. The Respondent filed a Response on 17 June 2015 contending the cause of action was statute time-barred and that the resignation of the
Claimant was voluntary and therefore not falling within the ambits of constructive dismissal.

4. The Respondent also set out a Counterclaim against the Claimant for embezzlement of an undisclosed amount of money.

5. Pursuant to leave granted by the Court on 29 October 2015, the Claimant filed an Amended Statement of Claim introducing a new head of
claim for breach of a Mutual Separation Settlement Agreement dated 15 April 2015.

6. The Cause was heard on 6 February 2019, 24 June 2019 and on 29 October 2019. The Claimant testified and called one other witness
while the Respondent called its Chairman/shareholder to testify on its behalf.

7. The Claimant filed his submissions on 12 November 2019 while the Respondent filed its submissions on 18 December 2019.

8. The Court has considered the pleadings, evidence and submissions and adopted the Issues for determination a set out by the Claimant in
his submissions.

Statute/time bar
9. Although pleading time bar/limitation, the Respondent did not take up the defence either during the hearing or in its submissions.

10. Nevertheless, the Claimant’s pleaded cause of action was stated to have accrued in 2014 and since the Cause was filed in 2015 within 3
years as contemplated by section 90 of the Employment Act, 2007, the Court finds the question of limitation without merit.

Employment relationship

11. The Respondent admitted in the Statement of Response that the Claimant was employed as its Managing Director but doubted a copy of
the employment contract produced by the Claimant because it was not signed by its Chairman.



12. Under section 9 of the Employment Act, 2007, it is the responsibility of the employer to draw up a contract of employment.
13. The Respondent on its part produced an unsigned copy of the contract of employment.

14. Both contracts indicate that the Claimant was entitled to a monthly salary of Kshs 125,000/- , sales commission of 2% of gross sales and
a 13™-month salary once a year among other benefits.

15. Since both contracts were not fully executed, the Court will by dint of section 10(7) of the Employment Act, 2007, find that the contract
produced by the Claimant embodied the terms and conditions of service between the parties.

Constructive dismissal

16. In asserting constructive dismissal, the Claimant contended that he was forced to resign because the Respondent had failed to pay his
salaries, save for the months of February and March 2010.

17. Addressing the question of how he survived without an income up to 2014, the Claimant stated that he survived on his savings and
monies given to him by his siblings and petty cash approved by the Respondent.

18. The Respondent’s witness did not rebut the Claimant’s testimony on the failure to pay salaries in any meaningful way but contended that
the delay on the part of the Claimant to leave sooner on account of constructive dismissal meant he waived any claim to assert constructive
dismissal.

19. The doctrine of constructive dismissal was first discussed in detail in the case of Western Excavating ECC Ltd v Sharp (1978) 2 WLR
344.

20. The Court discussed the rival tests and ended up endorsing the contract test.

21. The test, essentially as to what amounts to constructive dismissal as endorsed in the authority is that the employer is guilty of conduct
which is a significant breach going to the root of the contract of employment; or which shows that the employer no longer intends to be
bound by one or more of the essential terms of the contract; then the employee is entitled to treat himself as discharged from any further
performance. If he does so, then he terminates the contract by reason of the employer's conduct. He is constructively dismissed. The
employee is entitled in those circumstances to leave at the instant without giving any notice at all or, alternatively, he may give notice and
say he is leaving at the end of the notice. But the conduct must, in either case, be sufficiently serious to entitle him to leave at once.
Moreover, he must make up his mind soon after the conduct of which he complains: for, if he continues for any length of time without
leaving, he will lose his right to treat himself as discharged. He will be regarded as having elected to affirm the contract.

22. From this test, the duty the Court is called upon to do is to look at the conduct of the employer which might have led to the employee
leaving.

23. In the instant case, the Claimant testified that he was only paid his remuneration for the months of February and March 2010 but he
resigned on 10 April 2014, some 4 years after the failure to fulfil the obligation to pay remuneration started.

24. The Claimant did not indicate in the resignation letter the failure to pay his remuneration as the cause for leaving.
25. The reason he gave was that he wanted to pursue other career interests.

26. In the view of the Court, the failure by the Claimant to make up his mind reasonably soon after his remuneration was not paid until some
4 years later, and not clearly setting out an intolerable work environment/repudiation of contract in the resignation letter, disentitles him from
asserting constructive dismissal.

Validity of the Mutual Separation Settlement Agreement of 15 April 2014

27. Soon after tendering his resignation, the Claimant and the Respondent entered into a Mutual Separation Settlement Agreement on 15
April 2014 under which the Respondent was to pay Kshs 4,000,000/ in full and complete financial settlement.

28. The Claimant and the Respondent’s witness did not disown the Agreement and the Court finds that it was and is still a valid agreement
settling the dispute(s) and claims presented by the Claimant in this Cause.

29. The explanation by the Respondent’s witness that it was not able to fulfil its part of the agreement because of financial difficulties cannot
render the agreement unenforceable or invalid.

30. The Court will, therefore, find that the Respondent breached the Mutual Separation Settlement Agreement.

Breach of contract

31. The Claimant further alleged breach of contract in respect to 13"-month salary, housing allowance, pension, annual leave, overrides and

shares.



32. In the view of the Court, all these alleged breaches, if at all, were compromised in the Mutual Separation Settlement Agreement.
Discrimination

33. The Claimant did not prove that he was discriminated against.

Conclusion and Orders

34. The Court finds and declares that the Claimant waived the right to assert constructive dismissal, but that the Respondent was in breach of
contract by not fulfilling its obligations under the Mutual Separation Settlement Agreement.

35. Consequently, judgment is entered for the Claimant in the sum of Kshs 4,000,000/~ with interest from 9 April 2015.
36. Claimant to have costs.

Delivered, dated and signed in Nairobi on this 17t day of January 2020.

Radido Stephen

Judge
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