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1. The Kenya National Union of Nurses (the Union) sued the County Public Service Board (the Board) on 16 July 2020, and the issue in
dispute was stated as:

(1) Unfair labour practices by the Respondent.
(2) Failure to engage 177 nurses on permanent and pensionable terms.
2. The Union prayed for the following remedies:

(1) THAT this Honourable Court issues a declaration order that employment of nurses on short term contracts by County
Governments is unlawful as the jobs and responsibilities of nursing are permanent and pensionable in nature.

(2) THAT this Honourable Court issues an order directing the Respondent to convert the terms of all nurses who are employed on
contract into permanent and pensionable terms in line with their qualifications.

(3) THAT this Honourable be pleased to issue an order directing the Respondent to pay in arrears the difference in payment of basic
salary and allowances accruing from underpayment of the Grievant nurses.

(4) THAT this Honourable Court be pleased to grant any other orders as it deems fit and just to meet the ends of justice.
(5) THAT costs of this suit be borne by the Respondent.

3. Despite service of Notice of Summons and Statement of Claim physically on 20 July 2020, the Board did not enter appearance or file a
Response.

4. When the Cause came up for directions on 24 May 2021, the Union indicated that it wished to proceed by way of the record and
submissions to be filed. The Union filed the submissions on 30 June 2021.

5. The Court has considered the record and the submissions.
6. The dispute presented by the Union revolve around what are ordinarily called terms and conditions of service.

7. The Union has a recognition agreement with the Board and the Agreement has outlined at clause 2(a) negotiation mechanisms in respect of
the terms and conditions of service.

8. Clause 3(b),(c) and (d) of the Agreement requires either party to refer a trade dispute on terms and conditions of service to negotiations
where the parties fail to reach mutual agreement.

9. The Union did not disclose whether it had taken advantage of the procedure set out in the agreement before moving the Court.

10. Part VIII of the Labour Relations Act has also given statutory anchor to alternative dispute resolution within the field of industrial



relations in this country.

11. The Union did not demonstrate that it had attempted to exhaust the dispute resolution mechanisms mutually agreed upon or mandated by
the applicable statute.

12. The Courts have now developed jurisprudence that where there are alternative dispute resolution mechanisms, they must be utilised
before moving the Court (see the Speaker of the National Assembly v Njenga Karume (2008) 1 KLR 425, Geoffrey Muthinja & Ar v Samuel
Muguna Henry & 1756 Ors (2015) eKLR and Secretary, County Public Service Board & Ar v Hulbhai Gedi Abdille (2017) eKLR).

13. On the merits of the Cause, the primary law, the Employment Act, 2007 recognises different types of contracts, of definite duration and
indefinite duration.

14. Tt is therefore left to party autonomy to agree on the type of contracts which fits their circumstances.
15. A contract would in the circumstances not be unlawful or discriminative merely because of its duration.

16. That is not to say that a contract should not incorporate the minimums contemplated by the law such as minimum wage, annual leave,
entitlement to housing or house allowance, and the like.

17. In the case of the Grievants, the Union did not point out any term or condition in the contracts issued to the nurses herein that went
against the prescribed minimums.

18. Prima facie, therefore, there is nothing unlawful about fixed-term contracts issued by the Board.
19. The Union also relied on the Public Service Policy Manual, 2016.

20. A copy of the Manual was not placed before the Court to enable the Court determine whether it applied to employees of county public
service boards.

Conclusion and Orders
21. From the foregoing, the Court finds no merit in the Cause and it is dismissed with no order on costs.

DELIVERED THROUGH MICROSOFT TEAMS, DATED AND SIGNED IN KISUMU ON THIS 17TH DAY OF NOVEMBER
2021.
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