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OGEMBO TEA FACTORY LTD RESPONDENT
RULING
1. For the court’s attention is a motion dated June 29, 2022 by the claimants seeking orders:
(1) That this honourable court be pleased to review, vary, or set aside part of its ruling delivered on

February 16, 2022 denying the claimants interest on the sum of Kshs 18,672,257/- from the
date of filing the claim until payment in full plus costs of the claim.

(2) That this honourable court be pleased to award the claimants interest on the sum of Kshs
18,672,257/~ at court rates from the date of filing the claim and costs of the claim to the
claimants in tandem with the consent judgment recorded in court on October 22, 2010.

(3) That costs of this application be in the cause.

2. The primary grounds in support of the motion were that the court did not award interest and costs to
reflect the consent entered into by the parties on October 22, 2010, that the court only addressed its
mind to the question of interest from March 30, 2020 and not from date of filing the cause, that the
parties agreed to the payment of interest from the date of filing the cause in the consent of October 22,
2010, and that the failure to award the interest was an error apparent on the face of the record.

3. The respondent filed grounds of opposition on July 19, 2022.
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4, In the grounds, it was asserted that the court lacked the jurisdiction to entertain the motion being
functus officio, the claimants had approached the court with unclean hands, the question of interest

and costs could only be properly be taken on appeal and that because execution had been commenced,
the motion was an abuse of the court process.

5. Pursuant to court directions, the claimants filed their submissions on the motion on November 25,
2022 (should have been filed and served by October 14, 2022). The respondent’s submissions were not
on record by the agreed timeline.

6. The court has considered the record, motion, affidavits, and submissions and come to the view that
the motion should be declined for the following reasons.

7. One, in the judgment delivered on July 9, 2019, the court did not award any interest.

8. Two, similarly in the same judgment, the court directed each party to bear own costs of the suit.

9. This court, therefore, could not award interest on the sums which had not been ascertained by the
time of the judgment.

10. Three, the court had, in the aforesaid judgment, directed the parties to compute and agree on the sums
owing, but the parties did not agree until March 30, 2020, when the claimants signified the acceptance
of the offer by the respondent.

11. Four, the interest and costs awarded by consent in Kisii High Court Civil Case No 17 of 2007 were
specific to the sum of Kshs 4,181,720/-.

12.  Five, failure by a court to award interest and costs is not an error apparent on the face of the record but
is rather a matter which should be taken on appeal.

13. Lastly, the motion must have been an afterthought since the claimants only filed it after commencing
the execution process.

Conclusion

14. For the above reasons, the court finds no merit in the motion, and it is dismissed with costs.

DELIVERED THROUGH MICROSOFT TEAMS, DATED AND SIGNED IN KISUMU ON THIS
30™ DAY OF NOVEMBER 2022.

RADIDO STEPHEN, MCIARB
UDGE

Appearances

For claimants Ondabu & Co Advocates

For Respondent Nyachiro Nyagaka & Co Advocates

Court Assistant Chrispo Aura
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