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The respondent filed an application dated December 16, 2019, secking review and/or variation of the
judgment delivered on November 29, 2019.

The application is based on the affidavit of Deepak Bhardwaj, who describes himself as the respondent/
judgment-debtor herein, sworn on December 10, 2019.

In issue is an award of Kshs 57,405, made in favour of the claimant, in underpayment of salary for the
period 2013 to 2015.

The respondent has exhibited the Regulation of Wages [General] Amendment Orders over the period
in dispute, and the claimant’s pay slips covering the period, to show that there was no underpayment.

The respondent also submits that the claimant was paid salary for days worked in February 2016,
through the Labour Office. A receipt is exhibited from the Labour Office.

In his Replying Affidavit sworn on February 27, 2020, the claimant does not seem to dispute the
Wage Orders and pay slips exhibited by the respondent. He instead argues that the respondent has
not explained why he did not produce these documents at the hearing. The respondent cannot seek

to produce these documents now.

Parties agreed that the application is considered and determined on the strength of their affidavits and
submissions on record.
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The court finds: -
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The court exercises its review jurisdiction, under Rules 33 and 34 of its Procedure Rules, 2016.
The respondent cites other rules, alien to the proceedings of the EXLRC.

Rule 33 requires the applicant to show that there is a new and important matter or evidence, which
after the exercise of due diligence, was not within the knowledge of the applicant.

The receipt from the Labour Office is not a new and important matter or evidence. It was always
available to the respondent. No explanation is given why it was not produced at the hearing. In its
judgment, the court stated that the prayer for days worked in February 2016, was not disputed, and
awarded the item, at Kshs 8,912. If the respondent did not dispute this item then, he cannot dispute
it now, alleging there is a new and important matter or evidence. The prayer for review of the order,
awarding salary for days worked in February 2016, is declined.

The court, in awarding underpayment of salary stated that the claimant had shown he was a machinist,
and that he was underpaid under the Regulation of Wages [General Amendment] Order.

The relevant Wage Orders, contained in the Gazette Notices, were not placed before the court, in
support of the claim for underpayment. The Wage Orders are correctly described by the claimant as
pieces of legislation. They do not fall in the same category as evidence. The law required the claimant to
be remunerated at a specified rate, which the court may have concluded in error, not to have been paid.
Parties are not to be prejudiced by non-production of relevant pieces of legislation before the court, at
the time of the trial. It is presumed that the court has access to all laws governing the subject matter
of the dispute before it. Parties do well, by bringing to the attention of the court, all relevant laws, but
cannot be prejudiced if they have not assisted the court, in accessing the laws. It was therefore not a
failure which should have prejudiced the respondent, if he did not supply the court with the relevant
Wage Orders at the hearing, in disputing the prayer for underpayment.

It does not appear that the claimant himself, anchored his prayer for underpayment, on the relevant
Wage Orders. He said nothing, on whether his prayer for underpayment was based on the Wage Orders,
now availed to the court, in his Replying Affidavit. He did not contest the Wage Orders exhibited by
the respondent. His argument is that the respondent could have produced them at the hearing. The
court as observed above, does not think that non-production changes the position of the law, on what
rates were applicable to the claimant. He was paid in accordance with the Wage Orders.

There is clearly an error apparent on the face of the record, on award of salary underpayment.
Review of the order granting that prayer at Kshs. 57,405.92 is granted. The order is set aside.
In sum, it is ordered: -
a. The application by the respondent is partly allowed.

b. The order awarding the claimant salary underpayment of Kshs 57,405.92 is
reviewed and set aside.

c. No order on the costs.

DATED, SIGNED AND RELEASED TO THE PARTIES ELECTRONICALLY AT NAIROBI,

UNDER THE MINISTRY OF HEALTH AND JUDICIARY COVID-19 GUIDELINES, THIS 27™
DAY OF MAY 2022.



http://www.kenyalaw.org/lex/sublegview.xql?subleg=No.+20+of+2011
http://kenyalaw.org/caselaw/cases/view/238713/?utm_source=pdf&utm_medium=footer

James Rika

Judge
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