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1. The claimant filed the application by the notice of motion dated 21.06.2023 through Kinoti & Kibe
Company Advocates. The application is under sections 12, 23, 16 and 20 of the Employment and
Labour Relations Court Act and rules 31,32, and 33 of the Employment and Labour Relations Court
(Procedure) Rules. The applicants prayed for orders as follows:

a. ... (spent).

b. That pursuant to the decree of the Honourable Court dated 06.11.2020 the Court be pleased
to enter judgment in the case in the sum of Kshs.175,304,730.83.

C. ... (spent).

d. That the Honourable Court be pleased to find that the respondent’s non-compliance with the
dated 06.11.2020 constitutes wilful disobedience and contempt of Court.

e. That the Managing Director of the respondent be summoned to the Honourable Court to
explain the respondent’s non-compliance with the order dated 06.11.2020.

f. That costs of the application be borne by the respondent.

2. The application was based on the annexed supporting affidavit of James Macharia Mwangi and upon
the following grounds:

e hteps://new.kenyalaw.org/akn/ke/judgment/keelrc/2023/3008/eng@2023-11-27 1



http://resolver.caselaw.kenyalaw.org/resolver/akn/ke/act/2011/20
http://resolver.caselaw.kenyalaw.org/resolver/akn/ke/act/2011/20
http://kenyalaw.org:8181/exist/kenyalex/sublegview.xql?subleg=CAP.+8E
http://kenyalaw.org:8181/exist/kenyalex/sublegview.xql?subleg=CAP.+8E
https://new.kenyalaw.org/akn/ke/judgment/keelrc/2023/3008/eng@2023-11-27?utm_source=pdf&utm_medium=footer

By the final judgment delivered on 05.11.2020 the Court, 7nter alia, ordered the respondent
to tabulate the amount payable and forward to the claimant’s counsel for approval within 30-

days from the date of Judgment.

Subsequent to the judgment the respondent and claimants have taken steps to tabulate the
amount payable to the claimants, there has been no concurrence on the same hence the making
of the current application.

By letter dated 21.09.2022 the claimants’ counsel forwarded to the respondent’s counsel a
tabulation of the amount payable indicating the amount due as Kshs.918,889,646.63 as at the
date of that tabulation. The respondent has failed to respond to the demand for payment of
the stated amount.

The failure by the respondent to tabulate the amount payable to the claimants constitute wilful
disobedience and contempt of the order given on 06.11.2020. There is no justifiable reason for
that failure by the respondent.

The claimants urge the Court to determine that the amount payable to the claimants is
Kshs.918,889, 646.63 as set out in the tabulation by their expert Ms. Jonnels & Company
Certified Public Accountants.

Itisin the interest of justice that the application is allowed to mitigate the claimants’ continued
suftering for the respondent’s failure to comply with the order to tabulate.gh

The respondent opposed the application by filling the replying affidavit of Stanley Gitari Ag. General

Manager, Legal Services and Corporation Secretary, sworn on 24.07.2023 and filed through Oraro &

Company Advocates. The application was opposed upon the following grounds:

a.

The applicants have failed to invoke section 5 of the Judicature Act providing for contempt of

court as prayed for.

The applicants seck an order for payment of Kshs.175,304,730.83 without compliance with
the mandatory provisions of section 87 of the Kenya Railways Corporation Act requiring

service of a statutory notice upon the Managing Director.

The applicants have invoked rule 33 of the Conrt’s Rules and section 16 of the Act establishing
the Court whereas there is a pending appeal at the Court of Appeal against the decision by
the Court.

The application seeks to reopen and re-litigate matters decided by the Court in the Judgment
delivered on 06.11.2020 by the Court.

The residual jurisdiction of the Court can only be invoked where the decision in issue has
occasioned injustice or a miscarriage of justice; the injustice or miscarriage of justice has eroded
public confidence in the administration of justice; and, no appeal lies against the decision in
issue.

The Court is functus officio after judgment of 12.08.2020 and final judgment of 06.11.2020.

The pending appeal is Kenya Railways Corporation -Versus- Thomas M. Nguti and 196
Others Civil Appeal No. E026 of 2023 at Nairobi. It is against the final judgment delivered on
06.11.2020. Residual jurisdiction does not therefore lie in view of the pending appeal.
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There is no demonstrated wilful and deliberate disobedience of the Court order. After
delivery of the final order and within 30days of the final judgment of 06.11.2020, the
respondent computed and shared the dues payable to each claimant and per the exhibited
letter dated 02.12.2020. the claimants’ counsel responded to the letter by the one dated
30.04.2021, also exhibited, setting out the claimants’ reservations on the computation.
The respondent’s counsel took instructions and responded by the letter dated 25.06.2021
forwarding a revised computation for the sum of Kshs.175, 304, 730.83. After over a year and
3-months on 21.09.2022 the claimants’ advocates again wrote to the respondents’ counsel with
a computation of Kshs.918, 889,646.63 prepared by an accounting firm. As at that time the
respondent had already provided its revised computation in June, 2021 and the matter was
already on appeal pending hearing by the Court of Appeal which may affirm or vary the final
judgment.

The respondent has therefore complied with the order to compute the amount payable to the
claimants. The prayers sought in the claimants’ application should be declined as not merited
at all.

The claimants filed the further affidavit of James Macharia Mwangi sworn on November 6, 2023. it

was urged as follows:

a.

The applicants are not secking that the respondent is held in contempt of court and sanctioned
for the same per section S of the Judicature Act. They seek the conduct of the respondent
be examined and a declaration to issue that the respondent’s impugned conduct constitutes
willful disobedience of the decree given on 06.11.2020. That the respondent has not acted in
good faith in compliance with the order and for no good reason.

Prayer 3 seeks payment of Kshs.175,304,730 as partial settlement, in the interim, as that is
admitted sum per letter dated 25.06.2021. Section 87 of the Kenya Railways Corporation Act
does not apply to the release of that sum which is not a fresh claim against the respondent. In

any event the respondent has had notice of the same since 06.11.2020 and requests to settle as
exhibited for the claimants.

The orders sought are for satisfaction of the decree which is enforceable order; the computation
is reported to the Court which has jurisdiction to enforce its orders; and the sum of
Kshs.918,889,646.63 sought to be adopted by the Court are by an expert and has not been
rebutted.

The claimants do not seek to relitigate the final judgment but seek compliance.

The protracted process of computing the payable amounts is very prejudicial to the claimants,
the 30-days it was to be completed having lapsed long time ago.

The Court is not functus officio because per section 34 of the Civil Procedure Act and section

13 of the Employment and Labour Relations Court Act, all questions arising between the parties

to the suitin which the decree was passed, or their representatives, and relating to the execution,
discharge or satisfaction of the decree, shall be determined by the court executing the decree
and not by a separate suit.

While Kenya Railways Corporation -Versus- Thomas M. Nguti and 196 others Civil Appeal
No. E026 of 2023 at Nairobi is pending, there are no stay of execution orders by the Court or

the Court of Appeal to halt or forestall the compliance with the implementation of the Court’s
decree given on 06.11.2020.
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h. The willful and deliberate disobedience is demonstrated by paragraph 10(v) of replying

affidavit which states that the computation is in abeyance in view of the pending appeal.

i It is contemptuous that the respondent puts satisfaction of the decree in abeyance whereas
there is no stay of execution orders on record. The Court should ensure compliance with the
order for justice to be served. The Court should order partial settlement in the interim to the
extent admitted by the respondent.

To answer the 1" issue, the Court finds that it has jurisdiction to entertain and determine the
application. The plain issue in dispute is whether the respondent has complied with the order in the
final judgment thus, “S. The respondent is directed to tabulate the amount payable and forward to
the Claimants’ Counsel for approval within 30 days from the date of judgment.” While the applicants
have invoked the provisions on review, the prayers are essentially not for review but whether the cited
order has been complied with. Thus, while appeal is undisputedly pending, there being no stay order,
it appears that nothing stops the parties from perfecting the terms of the order as was made. Such
perfection of the order by computing the amount per terms of the order appears to the Court to be
within the Court’s jurisdiction per section 13 of the Employment and Labour Relations Court Act. The

section on enforcement of Court Orders provides that a judgment, award, order or decree of the Court
shall be enforceable in accordance with the rules made under the Civzl Procedure Act. Rule 32 (2) of

the Court’s rules of procedure are in like terms. As submitted for the applicants, matters of satisfaction

of decrees go to the court which passed the decree per section 34 of the Civil Procedure Act. Further,
Order 22 rule 6 is imperative that where a decree holder desires to execute it, he shall apply to the court
which passed the decree.

To answer the 2™ issue, while the respondent substantially complied with the order in the final
judgment that the payable dues be tabulated within 30 days from 06.11.2020, the same appears
to have been done and complied with by letter of respondent’s counsel dated 02.12.2020. The 30
days were lapsing on 06.12.2020. While the respondent complied, it is the applicants who failed to
approve within 30 days. The reason should be obvious that looking at the number of claimants,
considerable time would be required for the approval. The order appears not to deal with what would
happen if the approval was not granted within 3o0-days. But between parties, they engaged ending
in the respondent’s final tabulation at Kshs.175, 304,730.83 forwarded to the claimant’s counsel by
letter dated 25.06.2021; and, the claimant’s tabulation by Certified Accountant forwarded to the
respondent’s counsel by the letter dated 21.09.2022 for a sum of Kshs.918, 889, 646.63. Thus, the
tabulation has been done by the respondent but the parties have a stalemate for want of the approval
by the claimants who are disputing the tabulations by the respondent. The parties may agree or move
the Court on how to break the stalemate. As things stand, the decree remains not perfected.

To answer the 3" issue, the decree not having been perfected, there appears to be no decree for proper
satisfaction. The parties have not suggested to the Court the points of divergent for an informed
decision on whether Kshs.175, 304,730.83 as tabulated by the respondent would properly fall as a
partial payment. It is that in absence of any other material, the parties are to get the amount payable
tabulated by the respondent and approved by the claimants or until appropriate orders by the Court
are obtained to break the dispute on the due amounts. By their conduct the time for the respondent
to tabulate and the claimants to approve is deemed extended until parties agree on the tabulation or
obtain the Court’s intervention in that regard.

To answer the 8" issue, the Court returns that the respondent has not been shown to have wilfully and
deliberately disobeyed the order to tabulate the amounts payable within thirty days from the date of
the final judgment and prayers in application will collapse.
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In conclusion, the application dated 21.06.2023 filed for claimants is hereby determined with orders:

a. By parties’ conduct, the time for tabulation of the amount payable and approval by the
claimants in order 5 given on 06.11.2022 is deemed extended until parties agree on the figure
of the amount payable or until they obtain the Court’s intervention on such figure as may be
necessary and just.

b. Parties to bear own costs of the application.

SIGNED, DATED AND DELIVERED BY VIDEO-LINK AND IN COURT AT NAIROBI THIS
MONDAY 27™ NOVEMBER, 2023.

BYRAM ONGAYA
PRINCIPAL JUDGE

e hteps://new.kenyalaw.org/akn/ke/judgment/keelrc/2023/3008/eng@2023-11-27 5



https://new.kenyalaw.org/akn/ke/judgment/keelrc/2023/3008/eng@2023-11-27?utm_source=pdf&utm_medium=footer

