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L. Introduction
1. Vide an amended petition dated May 20, 2022 drawn by Arusei & Co Advocates the petitioners are
seeking the following —
i. A declaration that the petitioners were the respondent’s employees and

therefore, they were entitled to all terminal dues accorded to every other
employee upon retirement/termination of employment: and above all to be

treated fairly and with dignity.

ii. A declaration that the action by the respondent to deny the petitioners their
terminal dues together with all the other rights accorded to the employees by
the law was illegal; unfair labour practices; unconstitutional and a violation of
the petitioners rights to the equal protection of the law.
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iii. That the respondent to present all the employment records of the petitioners
for the calculation/tabulation of their right/correct terminal dues entitled to
each petitioner.

iv. A declaration that the petitioners are entitled to their terminal benefits
together with the interest appurtenant to.

V. A declaration that the discharge vouchers signed by the employees upon
termination of their employment were not and/or cannot be interpreted to
include the terminal dues not paid to the petitioners and to that extent the
discharge voucher is not conclusive and is impugned.

vi. An order that exemplary damages be awarded to the petitioners for the
respondent’s acts of oppression and arbitrariness to the petitioners for
subjecting them to difficulties for all these years.

vii.  An order to compel the respondent to pay the petitioners severance pay,
prorata salary for the period of employment, days worked and overtime,
gratuity pay, benevolent contributions made by the petitioners and such other
appropriate reliefs as this honourable court shall deem just and fit to grant; and

viii. Costs of the petition and interest thereon at court rates.

The respondent entered appearance through Sheth & Wathigo Advocates dated October 16,2019 after
it was served with the original petition dated October 7, 2019. The 1" interested party appointed KTK
Advocates to act for it and the 4" interested party appointed Shijenje Johnson, advocate, to act for him.

The 2" and 3" interested parties have so far not filed any papers on record.

Vide a notice of preliminary objection (hereinafter the po) dated February 22, 2022 filed in court on
March 16, 2022 the respondent raised the following three preliminary points for determination by this
court before the main cause is heard —

1. That the entire petition herein be dismissed as it offends the principle of lis
pendens and sub-judice pursuant to section 6 of the Civil Procedure Act on

account that the subject matter is pending before a competent court in Nakuru
ELRC No E015 of 2020.

2. That the claim herein be dismissed as the same is res judicata pursuant
to section 7 of the Civil Procedure Act having been decided by a court of
competent jurisdiction in Nakuru Industrial Cause No 76 of 2013.

3. That the claim herein is statute barred as it offends the provisions of section
90 of the Employment Act which makes the entire claim fatally defective and

ripe for dismissal ab initio.

When this matter came up in court for directions on March 23, 2022 the court directed that the PO
be heard first and that the same be canvassed by way of written submissions by counsel for the parties.
Counsel for the respondent and for the petitioners filed their respective written submissions on May
23,2022. On July 20, 2022 counsel for the 1* interested party informed the court that they were not
filing any submissions. with the leave of court, the petitioners’ counsel filed supplementary submissions
on July 26,2022. Counsel for the 4" interested party did not file submissions, while the other interested
parties, as stated above, have so far not filed any papers in court.
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5.

This ruling is hence in regard to the PO issued by the respondent raising the three issues alluded to
above.

IL. Submissions by respondent’s counsel

6.

10.

11.

12.

13.

14.

Counsel for the respondent identifies the three issues for determination by this court in the PO to be
whether this cause is lis pendens and sub-judice, res judicata, and or whether this cause is statutorily
time barred. This court agrees that those are the three main issues, and then there is the issue of costs
of the PO and the main cause, just in case the court finds either of the three issues in the affirmative
and hence strikes out the petition.

Counsel has cited Mukbisa Biscuits Manufacturing Co Ltd v West End Distributors Ltd (1969) EA 696
and Oraro v Mbaja (2005) eKLR among other decisions in delineating what constitutes a proper PO.

A far as this court understands the applicable law and principles, a PO is a point or points of law that if
successfully argued may dispose of a cause or an issue in controversy between parties. Such a PO may
relate to any legal issues and the same may relate to the main cause or even an interlocutory application
or proceedings. The PO may be raised on legal grounds such as jurisdiction of the court, legal capacity
of a party, res judicata, bar or estoppel by law, incurably defective pleadings, or any other such grounds
based on the Constitution, statute law, or precedents.

A most distinguishing feature of a PO from any other objection is that it should be based on law not
on contested facts which may require a court to interrogate the pleadings and or call for evidence.
The issue(s) should be so readily visible, prima facie, that the trial court should not require a legal
microscope or binocular to see, identify, and isolate the legal issues in contest in the PO. The PO
becomes even clearer where the facts that would obscure the law are either admitted and or agreed by
and between the parties.

As at the time of writing this ruling the respondent and the interested parties have not filed their
responses to the petition. The court shall hence not speculate on what responses or defences shall be
raised against the claims in the petition by the respondent and the interested parties.

On lis pendens and sub-judice counsel has relied on section 6 of the Civil Procedure Act arguing that
the issues raised by the Petitioners herein are the subject matter in Nakuru ELRC No E015 of 2020.
Counsel argues that the same issues had also been raised and determined in an earlier cause being
Nakuru ELRC No 76 of 2013. Counsel has cited ANN V" RMK (2021) eKLR in support of this
argument.

However, the respondent has not provided the court with the proceedings in Nakuru ELRC No E015
of 2020 and Nakuru ELRC No 76 of 2013 in support of the foregoing allegations and the court has
thus not been put in the picture as to who the parties and issues are in those causes.

On res judicata, counsel has cited section 7 of the Crvil Procedure Act which provides as follows —

“No court shall try any suit or issue in which the matter directly and substantially in issue has
been directly and substantially in issue in a former suit between the same parties, or between
parties under whom they or any of them claim, litigating under the same title, in a court
competent to try such subsequent suit or the suit in which such issue has been subsequently

raised, and has been heard and finally decided by such court.”

The essence of the doctrine of res judicata is to avoid duplicity of causes and forum-shopping.
Litigation should come to an end in one way or the other. The denial of a party to file and prosecute
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15.

16.

17.

18.

19.

20.

21.

multiplicity of causes over the same subject matter also allows jurisprudential stabilization by avoiding
and or limiting the possibility of courts arriving at conflicting findings and conclusions over the same
subject matter based on the same facts and evidence. It also saves time and costs to parties and court.

As it should be the case, the 1" respondent has raised the PO at the earliest opportunity available — See
Independent Electoral Boundaries Commission v Maina Kiai €9 5 others (2017) eKLR.

Counsel has submitted that the petitioners herein were part of a larger group who were represented
by the 1" interested party as the claimants in Nakuru ELRC No 76 of 2013. Counsel submits that
the issues raised in this petition were the same issues raised in that cause and that the same were
deliberated on by a court of competent jurisdiction and a verdict rendered, which judgment has not
been challenged by way of a review or appeal.

Counsel has cited Kasamba Enterprises Limited V Equity Bank (Kenya) Limited (2022) eKLR and
William Koross (Legal Representative of Elijah CA Koross) v Hezekiah Kiptoo Komen €5 4 others (2015)
eKLR among other decisions in laying emphasis that adding new parties or prayers in a cause whose

subject matter has been concluded does not offer an escape route for a cause that is res judicata.

Counsel passionately argues that if the petitioners are unhappy with the consent judgment recorded
in Nakuru ELRC No 76 of 2013 they ought to have applied for review in the same cause or appeal
against the said judgment. Counsel submits that filing a new cause is not an option available to the
claimants herein. Counsel argues that since the former cause was concluded as alluded to above this
instant petition is res judicata and that this court is functus officio and hence prays that the same be
struck out with costs in lemine.

On the third issue of this cause being statutorily time barred, counsel has cited section 90 of the
Employment Act and section 4(1) of the Limitation of Actions Act as the law that prohibits and bars the
petitioners from filing this petition. Counsel argues, without prejudice to the arguments advanced in

regard to the cause being res judicata, that if the petitioners had any good cause of action they ought
to have filed the same within three years of the cause of action arising.

Counsel submits that Nakuru ELRC No 76 of 2013 was concluded by way of a consent judgment
recorded on November 2, 2015 and this should signal that the cause of action by the petitioners arose
before 2013 and was concluded in 2015. According to counsel the claim by the petitioners is therefore
statutorily time barred.

Counsel submits that the petition herein by the petitioners is a classic example of abuse of court process
and cites Muchanga Investments Ltd v Safaris Un-Limited (Africa) Ltd €9 2 others (2009) KLR 229 to
buttress that argument. On this ground counsel again prays that this petition be struck out with costs.

III. Submissions By Petitioners’ Counsel

22.

23.

The petitioners’ counsel has cited Mukhisa Biscuits case (S#pra) in delineating the boundaries of a
proper PO. Counsel submits that counsel for the respondent has misconstrued the nature of the
petition herein. Counsel submits that as per their prayers in this petition the petitioners are seeking
various remedies which were neither litigated in Nakuru ELRC No 76 of 2013 and nor are they the
subject matter in Nakuru ELRC No E015 of 2020. Counsel argues that in any event this petition was
filed in 2019 before Nakuru ELRC No E015 of 2020 was filed and that the issues and parties in the
petition are different from those that were the subject matter in Nakuru ELRC No 76 of 2013.

Counsel submits that in any event the respondent has not availed any materials before this court to
establish that the subject matter in the two causes and the parties are the same as those in this petition.
Counsel has cited George Kaman Kimani €9 4 Others v County Government of Trans-Nzoia €9 another
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24,

25.

26.

(2014) eKLR to buttress the argument that the PO must fail as the allegations by the respondent have
not been substantiated and that such substantiation cannot be achieved without this court receiving
evidence from the parties.

On the third issue of statutory bar to the petition, counsel submits that the petition is neither time
barred under the Limitation of Actions Act nor under section 90 of the Employment Act. Counsel
has relied on Oraro v Mbaja (2005) eKLR and IEBC v Jane Cheperenger € 2 others (2015) eKLR in
emphasizing that the PO by the respondent is in total abuse of the process of court as this court is

being called upon to go out of its way to investigate contested facts and search for pleadings in the
aforementioned causes, which materials are mentioned by the respondent in the PO, yet it has not
presented or availed the said pleadings and materials to court.

In the supplementary submissions counsel reiterates the submissions summarized above and
categorically states that there is nothing in common between this petition and ELRC No 76 of 2013
and No E015 of 2020.

Counsel concludes that in view of the remedies sought in the petition the same is neither against the
principles of lis pendens, res judicata, nor statutorily time barred under Limitation of Actions Act,

Employment Act, or indeed any other law or at all and prays that the PO be dismissed with costs.

IV. Determination

27.

28.

29.

30.

31.

This court agrees with counsel for both parties that there are three issues for determination as raised in
the PO by the respondent. The first issue is whether this cause is against the principle of lis pendens
and therefore sub-judice, the second is whether the petition is res judicata, and the third is whether the
cause is statutorily time barred by virtue of section 4 of the Limitation of Actions Act and section 90

of the Employment Act.

On the first issue, there are no pleadings or materials placed before this court in demonstrating that

indeed Nakuru ELRC No 76 of 2013 concerned the same parties as those in this petition who
were litigating over the same subject matter, and that the cause was heard and determined by a
court of competent jurisdiction with finality. Likewise, there are no materials placed before this court
illustrating that Nakuru ELRC No E015 of 2020 is still pending in court and that the subject matter
thereof is the same as that in this petition and the parties therein are the same as those in this petition
and or parties claiming under them or on their behalf.

In view of the foregoing paragraph, the respondent is discreetly calling upon this court to go out of its
way and investigate the two causes to determine if the subject matter is the same and if the parties are
the same. The petitioners have vehemently denied, in the submissions by their counsel, that the two
causes and this petition relate to the same subject matter and or that the parties are the same. This leaves
the facts contested and the PO as raised by the respondent fails to meet the threshold of a proper PO
as enunciated in Mukhisa Biscuits case (Supra), a leading authority on what constitutes a proper PO.

As stated elsewhere the respondent and the interested parties have not filed their responses to the
petition and no documents have been filed by them which this court could have made reference to in
ascertaining the allegations made by the respondent in the submissions in support of the PO, which
facts, in any event, are vigorously contested by the petitioners in submissions by their counsel.

In the foregoing circumstances, this court cannot ascertain whether this cause is either /is pendens,
Sub-judice, or res judicata without calling for evidence. The PO is hence premature and improperly
grounded and this court so holds and hence the two first grounds of the PO shall fail.
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32. On the third issue of this petition being statutorily time barred, the petitioners, deliberately or
otherwise, have not disclosed in the petition when they were terminated or dismissed by the
respondent. Of course, this is a serious omission in the pleadings and leaves a gaping hole in the petition
affecting the merits thereof. However, the respondent and the interested parties have not filed their
responses to the petition, as at the time of this court rendering this ruling, making it difficult for the
court to ascertain if the claims and prayers in this petition are indeed time barred. Counsel for the
petitioners, without any elaboration or support, has submitted that there is no time limitation for
constitutional petitions. Counsel for the respondent did not address this germane issue.

33. This court is not willing to deal with the foregoing issue at this juncture and, albeit suo motto, make
a ruling without allowing counsel for both parties to fully address the same in due course after fully
establishing the fact as to when the petitioners were terminated or dismissed and therefore when the
cause of action arose. This ground must therefore fail as well as the facts are not disclosed and the
respondent and the interested parties have not responded to the petition to enable the court determine
if the fact of when the cause of action arose is contested or not.

34.  For the foregoing reasons, all the three grounds upon which the PO is founded shall fail at this stage.
However, this does not mean that a proper PO may not be appropriately raised upon materials and
uncontested facts being established, bearing in mind that a PO can only succeed upon points of law
as applied on admitted and or uncontested facts.

V. Costs

35S. Ordinarily, costs follow event. However, this court observes that the PO herein has been raised
prematurely and hence it is difficult to establish and consider all factors that may apply had the PO
been raised with all the materials placed before court and facts settled on what is admitted and what is
contested. For the foregoing reasons, this court orders that the costs be in cause.

VI. Orders

36. Flowing from the foregoing, in regard to the preliminary objection by the respondent as contained in
the notice dated February 22, 2022 this court makes the following orders —

a. The said entire PO is dismissed with costs in the cause.

b. The respondent and the interested parties are ordered to file and serve their responses and other
materials in reply to the petition within 14 days of this ruling.

DATED, DELIVERED VIRTUALLY, AND SIGNED AT NAKURU THIS 2™ DAY OF FEBRURY,
2023.

DAVID NDERITU
JUDGE
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