REPUBLIC OF KENYA
IN THE ENVIRONMENT AND LAND COURT AT NAIROBI
ELC NO. E089 OF 2024.
ABSHIR ISSACK IBRAHIM 
T/A BUKUUR INTEGRATED ACADEMY ............................ 1ST PLAINTIFF/APPLICANT 
ANQRA SERVICES LIMITED............................................. 2 ND PLAINTIFF/APPLICANT
-VERSUS-
CHARLES TEMBA HOSEA SAKWA............................... 1st DEFENDANT/RESPONDENT 
FRANCIS AMULIOTO SAKWA...................................... 2nd DEFENDANT/RESPONDENT 
RUTH AMIMO MUHAKA................................................ 3rd DEFENDANT/RESPONDENT ANNE KABEKA SAKWA ................................................ 4th DEFENDANT/RESPONDENT [All being sued as the Administrators of the Estate of 
the late HOSEA SAKWA SILUNYA] 
TAQWA TRANSPORTERS LIMITED...............................5th DEFENDANT/RESPONDENT 
CHIEF LAND REGISTRAR...............................................6th DEFENDANT/RESPONDENT

RULING:
INTRODUCTION AND BACKGROUND:
1. The Plaintiffs/Applicants herein approached the Honourable court vide Application dated the   4th March 2024; and in respect of which, the Plaintiffs/Applicants herein sought for various orders inter-alia temporary injunction to restrain the Defendants/Respondents from interfering with the Plaintiff’s possession, occupation and use of the property known as L.R No. 36/1/878, 5th Street, Section 1, Eastleigh and as well as for an Order of [sic] specific performance by the Defendants.

2. During the pendency of the application dated the 4th March 2024, the Applicants herein filed yet another application, namely, the Application dated 22nd May, 2024; and in respect of which the Plaintiffs/Applicants now seek for the following orders;

i. That this Honourable Court do hereby issue summons for the attendance of DAVID B. WATI ADVOCATE, SUSAN NYANG ADVOCATE and YUNIS MOHAMED ADVOCATE for purposes of examination by the court.

ii. That the costs of the Application be in the cause.


3. The instant application [details in terms of the preceding paragraph] is premised on various grounds which have been enumerated in the body thereof. Furthermore, the application beforehand is supported by the affidavit of Victor Nduhiu; who is the advocate on record for the Plaintiffs/Applicants.

4. Upon being served with the subject application, the 1st, 2nd, 3rd and 4th Defendants responded to vide Replying affidavit sworn by Ruth Amimo and which is sworn on the 27th May 2024. Instructively, the deponent of the Replying affidavit has adverted to various issues inter-alia that the reliefs sought at the foot of the application beforehand shall amount to breach and/or violation of the provisions of Section 134 of the Evidence Act, Chapter 80, Laws of Kenya.

5. On the other hand, the 5th Respondent filed a Replying affidavit sworn on the                    27th May 2024; and wherein same has contended that the application beforehand is not only misconceived, but same is mischievous and is otherwise intended to delay, obstruct and/or defeat the expeditious determination of the dispute herein. Further and in any event, the 5th Defendant/Respondent has also contended that the application herein is not intended to facilitate the overriding objective of the court.

6. Be that as it may, the subject application came up for hearing on the 28th May 2024 whereupon the advocate for the respective parties covenanted to canvass the application by way of written submissions. In this regard, the court thereafter proceeded to and circumscribed the timeline[s] for the filing and exchange of the written submissions.

7. Pursuant to and in line with the directions of the court, the Plaintiff proceeded to and filed written submissions dated the 12th June 2024; whereas the 1st, 2nd, 3rd and 4th Defendants filed written submissions dated the 18th June 2024.

8. On the other hand, the 5th Defendant/Respondent filed written submissions dated the 18th June 2024; while one David B. Wati, who is  one of the advocates being  sought to attend court and be [sic] examined also ventured forward and filed written submissions dated the 20th June 2024.

9. For coherence, the various submissions [details in terms of the preceding paragraphs] forms part of the record of the court.

PARTIES’S SUBMISSIONS:

a. APPLICANTS’SUBMISSIONS:

10. The Applicants herein filed written submissions dated the 15th June 2024 and where same [Applicants] have adopted the grounds contained at the foot of the application beforehand as well as the contents of the supporting affidavit.

11. Furthermore, learned counsel for the Applicants has thereafter raised, highlighted and canvassed three [3] issues for consideration by the court.

12. Firstly, learned counsel for the Applicants has submitted that the advocates namely David B. Wati, Mrs Susan Nyang and Yunis Mohamed, respectively ought to be compelled/summoned to attend court for purposes of examination as pertains to the veracity or otherwise of the sale agreement which was entered into on the                        28th October 2022.

13. Additionally, learned counsel for the Applicants has submitted that even though the said advocates appear to have executed the agreement dated the 28th October 2022; whilst acting for their respective clients, there is sufficient basis to warrant the said advocates to be summoned for examination by the court. In any event, learned counsel for the Applicants has submitted that the summoning and examination of the named advocates would not violate and/or contravene the provisions of Section 134 and 137 of the Evidence Act, Chapter 80 Laws of Kenya.

14. To this end, learned counsel for the Applicants has cited and relied on inter-alia the holding in the case of Tom Ojienda T/a Prof Ojienda & Co Advocates v The EACC & 3 Others [2016]eKLR; Mohammed Salim Balala & Another v Tor Allan Safaris Ltd [2015]eKLR and King Wolen Mills Ltd & Another v Kaplan & Straton Advocates, respectively to fortify the submissions that the summoning of the advocates shall not contravene the named provisions of the Act.

15. Additionally, learned counsel for the Applicants has also submitted that the provisions of Section 134 and 137 of the Evidence Act do not apply where it is established that there is evidence of a criminal offence having been committed.

16. At any rate, learned counsel for the Applicants has submitted that insofar as the 2nd and 4th Defendants have since denied executing the impugned sale agreement, it is therefore evident that the signatures affixed on the impugned sale agreement must have been forged and hence the privilege accruing to the advocates stand waved.

17. Secondly, learned counsel for the Applicants has also submitted that the Defendants/Respondents herein have by their conduct waved the confidentiality and hence the advocates in question can be summons by the court and be examined. In any event, it has been submitted that the Defendants herein cannot seek to benefit from the misconduct of the various advocates who are sought to be summoned by the court.

18. Thirdly, learned counsel for the Applicants has contended that the court herein is seized and possessed of inherent Jurisdiction to summon any witness including the named advocates to attend court and be examined, if their presence shall assist the court in furthering the overriding objective of the court.



19.  To this end, learned counsel for the Applicants has invited the court to take cognizance of the import and tenor of the Provision[s]  ofSection[s] 1A, 1B and 3A of the Civil Procedure Act, Chapter 21 Laws of Kenya.

20. To buttress the submissions touching on and concerning the invocation and application of the overriding objective of the court, learned counsel for the Applicants has cited and relied on the decision in the case of Karuturu Networks Ltd and Another v Dallis & Figgis Advocates Court of Appeal civil appeal 293 of 2009 [UR].

21. Arising from the foregoing, learned counsel for the Applicants has thus implored the court to find and hold that the various advocates, whose names are contained in the body of the application, ought to be summoned for purposes of [sic] examination by the court.
b. 1ST, 2ND, 3RD AND 4TH DEFENDANTS’ SUBMISSIONS:

22. The 1st, 2nd, 3rd and 4th Defendants/Respondents filed written submissions dated the 18th June 2024 and wherein same have adopted and reiterated the contents of the Replying affidavit sworn on the 27th May 2024; and thereafter highlighted two [2] salient issues for consideration by the court.

23. First and foremost, learned counsel for the named Respondents has submitted that the summoning and examination of the advocates, who names have been highlighted in the body of the application, shall not help the court in determining the issues in dispute in respect of the instant matter.

24. On the other hand, learned counsel for the named Respondents has submitted that the dispute beforehand touches on and concerns the sale of an immovable property and to the extent that there is no valid sale agreement in accordance with Section 3[3] of the Law of Contract Act, the Application by the Applicants herein is merely a waste of the precious courts time.

25. To underscore the foregoing submissions, learned counsel for the named Respondents cited and referenced Section 3[3] of the Law of Contract Act and Section 38 of the Land Act, 2012, respectively.

26. Other than the foregoing, learned counsel for the named Respondents has also cited and relied on inter-alia the case of Birgen [Suing as the legal Administrator of David Kipketer Birgen] v Elegeyo Boarder Ltd & Another [2023] KEELC 17 209 [KLR]; Daudi Ledama Morintat v Mary Christne Karie & 2 Others [2017]eKLR; Silverbird Kenya Ltd v Junction Ltd & 3 Others [2013]eKLR and Beatrice Okoth v Francis Pius Omweri nyaberi & Another Civil Appeal No. 248 of 2018 [UR], respectively.


27. Secondly, learned counsel for the named Respondents has submitted that the Applicants herein have neither met nor satisfied the threshold to warrant the summoning and consequential examination of the various advocates, whose names have been highlighted in the body of the application. For good measure, it has been submitted that the advocates who were sought to be summoned are bound by the provisions of Sections 134 and 137 of the Evidence Act as pertains to the Advocate Client Confidentiality.

28. Premised on the foregoing, learned counsel for the named Respondents has submitted that the application beforehand is therefore misconceived and constitutes an abuse of the due process of the court. Furthermore, it has been contended that the Applicants herein are merely intent on camouflaging and/or obscuring the real issue in controversy.

29. In a nutshell, learned counsel for the named Respondents has invited the court to find and hold that the application beforehand is devoid of merits and thus same ought to be dismissed with costs.

c. 5TH RESPONDENT’S SUBMISSIONS:


30. The 5th Respondent filed written submissions dated the 18th June 2024 and in respect of which same has reiterated the contents of the Replying affidavit sworn on the           27th May 2024; and thereafter highlighted two [2] issues for consideration by the court.

31. Firstly, learned counsel has submitted that the sale agreement which is being relied upon by and on behalf of the Plaintiffs/Applicants, does not accord with the prescription of the Law in terms of Section 3[3] of the Law of Contract Act and hence the entire suit is legally untenable.

32. To the extent that the entire suit is legally untenable, learned counsel for the 5th Respondent has therefore contended that the summoning and consequential examination of the various advocates shall not be helpful or at all.

33. In support of the foregoing submissions, learned counsel for the 5th Respondent has cited and referenced the holding in the case of Narok County Council v Transmara County Council & Another Civil Appeal No. 25 of 2000 [UR] and Hussamudin Gulam Hussein Pothiwalla v Kidogo Basi Housing Cooperative Society Ltd & 31 Others Civil Appeal No. 330 of 2003 [UR].

34. Secondly, learned counsel for the 5th Respondent has submitted that the summoning of the named advocates and examination of same by the court shall be prejudicial to the Respondents and may result into the Applicants herein generating new evidence. In this regard, counsel has submitted that such an endeavour ought to be avoided.


35. Finally, learned counsel for the 5th Respondent has submitted that the current application as well as the intended summoning of the various advocates, whose names have been highlighted in the body of the application, constitutes and amount to a delaying tactic, being deployed by the Applicants to deprive the 5th Respondent of her rights to and in respect of the suit property.

36. Arising from the foregoing, learned counsel for the 5th Respondent has invited the court to find and hold that the application beforehand is not only premature and misconceived, but same is legally untenable.


ISSUES FOR DETERMINATION:

37. Having reviewed the application, the responses thereto and the written submissions filed by and on behalf of the respective parties, the following issues do crystalize and are therefore worthy of determination;

i. Whether the court is seized of the requisite Jurisdiction to summon and examine the named advocates as pertains to the veracity of the impugned sale agreement or otherwise.

ii. Whether the intended summoning and examination of [sic] the named advocates shall contravene the provisions of Section 134 and 137 of the Evidence Act, Chapter 80 Laws of Kenya or otherwise.



ANALYSIS AND DETERMINATION:


ISSUE NUMBER 1


Whether the court is seized of the requisite Jurisdiction to summon and examine the named advocates as pertains to the veracity of the impugned sale agreement or otherwise.


38. It is common ground that the Plaintiffs/Applicants herein are the ones who filed the instant suit and thereafter took out an application dated the 4th March 2024 and wherein same [Applicants] have sought for inter-alia the orders of specific performance pertaining to the sale agreement dated the 28th October 2022.



39. Nevertheless, during the pendency of the said application, the said Applicants proceeded to and filed the instant application and in respect of which the Applicants are now seeking for the issuance of summons to compel the attendant of David B. Wati Advocates, Susan Nyang Advocate and Yunis Muhammed Advocate, respectively for purposes of examination by the court.

40. Owing to the nature of the reliefs that have been sought at the foot of the current application, two [2] sub issues arise and merits consideration, in an endeavour to discern whether this Honourable court is seized of the jurisdiction to grant the reliefs/order[s] being sought.

41. Firstly, there is no gainsaying that the advocates who are named on the face of the application, have not sworn any affidavit or at all and yet the subject matter is still at the interlocutory stages. For good measure, the subject matter has neither been confirmed ready for hearing or otherwise, pursuant to and in accordance with the Provisions of Order 11 of the Civil Procedure Rules, 2010.

42. On the other hand, it is also worthy to take cognizance of the fact that the issuance of summons for attendance for specific witnesses; if any, is guided and regulated by the provisions of Order 16 Rule 1 of the Civil Procedure Rules, 2010, which essentially underscores that such summonses [if any] shall be applied for during the case/trial conference.

43. Given the importance of Order 16 Rule 1 of the Civil Procedure Rules, 2010, it is appropriate to reproduce the contents thereof.

44.  Same are reproduced as hereunder;

[Order 16, rule 1.] Summons to attend to give evidence or produce documents. 

1. At any time before the trial conference under Order 11 the parties may obtain, on application to the court or to such officer as it appoints in this behalf, summonses to persons whose attendance is required either to give evidence or to produce documents.

45. Furthermore, it is also not lost on this court that the provisions of Order 16 Rule 1 of the Civil Procedure Rules cannot be read in isolation and must therefore be juxtaposed against the provisions of Order 3 Rule 2 and Order 7 Rule 5 of the Civil Procedure Rules, 2010, respectively.

46. To my mind, the request for issuance of summons to witnesses who are called upon to attend court for purposes of adduction of evidence, can only issue and/or be sought for in respect of witnesses whose names have been duly captured [disclosed] at the foot of the list of witnesses in the manner provided for vide Order 3 Rule 2 and Order 7 Rule 5 of the Civil Procedure Rules, 2010; and not otherwise.

47. Premised on the foregoing, it is my humble view that the invitation to court to issue summons for the attendance of the various advocates, [whose names have been highlighted in the body of the application], yet the names of the said advocates are not contained in the list of witnesses filed, is premature and legally untenable.

48. Further and in any event, it is also worth pointing out that during the interlocutory stages like the one beforehand, the court can only summon a witness to attend court for purposes for examination and/or cross examination, if such a witness has sworn/deponed an affidavit and not otherwise. For good measure, it is the Affidavit,       [if any], sworn by such a Witness, which will found the basis for summons for           cross- examination.[See Order 19 rule 2 of the Civil Procedure Rules, 2010].

49. Secondly, it is also imperative to state and underscore that Kenya subscribes to the adversarial legal system, wherein the parties themselves set the agenda for the court in terms of the pleadings filed. Furthermore, it is the parties themselves who thereafter discern the various witnesses, whose testimony, if any, shall help same [parties] to prove their respective cases.

50. Suffice it to underscore, that the court is and remains an impartial arbiter [umpire] in the conduct of the matter beforehand and the court is not at liberty to help either party in his/her endeavour to prove their cases.

51. To this end, it is instructive to take cognizance of the holding in the case of Dakianga Distributors (K) Ltd v Kenya Seed Company Limited [2015] eKLR, where the court held as hereunder;

Sir Jack Jacob in an article entitled “The Present Importance of Pleadings” published in (1960) Current Legal  Problems and  which article was quoted with approval by the  Supreme Court of Malawi in Malawi Railways Limited v Nyasulu [1998] MWSC 3 states of the  importance of pleadings:

“As the parties are adversaries, it is left to each one of them to formulate his case in his own way, subject to the basic rules of pleadings... for the sake of certainty and finality, each party is bound by his own pleadings and cannot be allowed to raise a different or fresh case without due amendment properly made.   Each party thus knows the case he has to meet and cannot be taken by surprise at the trial.   The court itself is as bound by the pleadings of the parties as they are themselves.   It is no part of the duty of the court to enter upon any inquiry into the case before it other than to adjudicate upon the specific matters in dispute which the parties themselves have raised by the pleadings. Indeed, the court would be acting contrary to its own character and nature if it were to pronounce any claim or defence not made by the parties.   To do so would be to enter upon the realm of speculation.  
 Moreover, in such event, the parties themselves, or at any rate one of them might well feel aggrieved; for a decision given on a claim or defence not made or raised by or against a party is equivalent to not hearing him at all and thus be a denial of justice...


In the adversarial system of litigation therefore, it is the parties themselves who set the agenda for the trial by their pleadings and neither party can complain if the agenda is strictly adhered to.   In such an agenda, there is no room for an item called “Any Other Business” in the sense that points other than those specific may be raised without notice.”

In Libyan Arab Uganda Bank for Foreign Trade and Development & Anor v Adam Vassiliadis [1986] UGCA 6 the Court of Appeal of Uganda cited with approval the dictum of Lord Denning in Jones v National Coal Board [1957] 2 QB 55 that:

“In the system of trial which we have evolved in this country, the judge sits to hear and determine the issues raised by the parties, not to conduct an investigation or examination on behalf of society at large, as happens, we believe, in some foreign countries.”

52. Furthermore, the legal position that a court is not obligated to venture into and/or degenerate into the arena of controversy by inter-alia conducting examination of a witness on behalf of a party to the suit was also highlighted and elaborated upon by the Court of Appeal in the case of Stanley Mombo Amuti versus Kenya Anti-Corruption Commission [2019] eKLR, where the court stated and held thus;

83. In civil as in criminal proceedings, the plaintiff (prosecution) is solely responsible for deciding how to present its case and choosing which witnesses to call. In the instant case, the respondent alone bore the responsibility of deciding whether a person will be called as a witness in its case. (See Dabbah -v- Attorney-General for Palestine (1944) AC 156; Whitehorn -v-R (1983) 152 CLR 657). A court cannot ordinarily direct a party to call any witness. Save in exceptional circumstance, a trial court cannot call any witness. In the instant case, the appellant’s contestation that the respondent should have called Mr. Samuel Gitonga, Evelyn Mwaka and Antony Nganga Mwaura as witnesses has no legal foundation. In law, the appellant cannot compel the respondent to call a witness to support or rebut the respondent’s case; all that the respondent is obligated to do is call credible and material witnesses to prove its case to the required standard.


53. Flowing from the decisions [supra] there is no gainsaying that the court has no business purporting to conduct examination of any witness on behalf of either party, either in the manner sought at the foot of the current application or at all.

54. Consequently and in the premises, my answer to issue number one [1] hereof, is twofold. Firstly, the invitation to summon the various advocates, whose names have been highlighted in the body of the application beforehand during the interlocutory proceedings, is premature and misconceived.


55. Secondly, the Honourable court is divested of the requisite jurisdiction to degenerate into the arena of controversy and seek to entertain examination of any witness on behalf of either party [read disputants], either in the manner contended or otherwise.

ISSUE NUMBER 2:

Whether the intended summoning and examination of [sic] the named advocates shall contravene the provisions of Section 134 and 137 of the Evidence Act, Chapter 80 Laws of Kenya or otherwise.

56. Other than the Jurisdictional question, which has been highlighted and addressed in the preceding paragraph[s], there is also the issue as to whether the named advocates can be summoned to attend court and thereafter be examined on matters pertaining to and concerning the transaction undertaken on behalf of a client and in any event, in the course of discharge of professional duties.

57. Put differently, the question before the court relates to whether an advocate can be summoned by the court to give evidence as pertains to the confidential information [matters] that came to the attention of the designated advocate during the execution of his professional services in a matter involving the advocate and client.

58. To my mind, where an advocate acts for and on behalf of a client, the advocate is barred and/or prohibited by dint of the Advocate Client Confidentiality, from disclosing, disseminating and/ or divulging the information that came to his/her                        [advocates knowledge] during the course of such engagement.

59. Nevertheless, the only circumstances where an advocate can be called upon and/or be at liberty to disseminate and or disclose the confidential information is where the client in question has expressly consented to or sanctioned the disclosure [or where, it is apparent that there was an illegality or a criminal offense being committed].



60. Notably and to this end, it is imperative to take cognizance of the provisions of Section 134 of the Evidence Act, Chapter 80 Laws of Kenya.

61.  Same provides as hereunder;

134. Privilege of advocates 
(1) No advocate shall at any time be permitted unless with his client’s express consent, to disclose any communication made to him in the course and for the purpose of his employment as such advocate, by or on behalf of his client, or to state the contents or condition of any document with which he has become acquainted in the course and for the purpose of his professional employment, or to disclose any advice given by him to his client in the course and for the purpose of such employment: Provided that nothing in this section shall protect from disclosure— 

(a) any communication made in furtherance of any illegal purpose; 

(b) any fact observed by any advocate in the course of his employment as such, showing that any crime or fraud has been committed since the commencement of his employment, whether the attention of such advocate was or was not directed to the fact by or on behalf of his client. 

(2) The protection given by subsection (1) of this section shall continue after the employment of the advocate has ceased.

62. At any rate, the import, tenor and scope of the provisions of Section 134 of the Evidence Act [supra] has been amplified and elaborated upon by the court in the case of Tom Ojienda t/a Tom Ojienda & Associates Advocates v Ethics and Anti-Corruption Commission & 5 others [2016] eKLR, where the court held as hereunder;

1. Further, the legal principle that advocate-client privilege can only be waived by a client was upheld in the case of Conlons vs Conlons (1952) 2 ALL ER 462 in the following terms;

“What is the rule [as to privilege] and what is the meaning of the rule? …The object and meaning of the rule is this; that as, by reason of the complexity and difficulty of our law, litigation can only be properly conducted by professional men, it is absolutely necessary that a man, in order to prosecute his rights or to defend himself from an improper claim, should have recourse to the assistance of professional lawyers, and it being so absolutely necessary, it is equally necessary, to use a vulgar phrase, that he should be able to make a clean breast of it to the gentlemen whom he consults with a view to the prosecution of his claim, or the substantiating of his defence against the claim of others;
..... that he should be able to place unrestricted and unbounded confidence in the professional agent, and that the communication be so makes to his should be kept secret, unless with his consent (for it is his privilege, and not the privilege of the confidential agent), that he should be enable properly to conduct his litigation.  That is the meaning of the rule.

1. In the case of King Woolen Mills Ltd & Another vs Kaplan &       Stratton Advocates (supra) it was held that; 

“… the fiduciary relationship created by the retainer between client and advocate demands that the knowledge acquired by the advocate while acting for the client be treated as confidential and should not be disclosed to anyone else without that client’s consent. 
 The fiduciary relationship exists even after conclusion of the matter for which the retainer was created.”

63. Guided by the ratio decidendi in the decision [supra], it is my finding and holding that the advocates who were sought to be summoned and thereafter be examined by [sic] the court, having acted for the 1st, 2nd, 3rd and 4th Defendants in terms of the contents of the application beforehand, cannot be summoned by the court and thereafter be examined as pertains to the information or otherwise that came to their knowledge during the exercise of their professional mandate whilst acting for the named Defendants.

64. Furthermore, there is no gainsaying that the Defendants for and on whose behalf the said advocates [sic] acted for have not granted and/or given their consent either in the manner stipulated in the eyes of the law or at all.

65. Finally, there is also the contention that the advocates may have fostered the commission of a criminal offense and thus same ought to be summoned with a view to giving evidence to this effect.

66. Whereas learned counsel for the Plaintiff has highlighted and amplified allegations of misconduct by and on behalf of the various advocates as well as allegations of forgery and fraud, it is not lost on this court that the said allegations are  criminal in nature and thus it behooved the advocates for the applicants to raise same with the Directorate of criminal investigations [DCI] or the Inspector General of Police, for purposes of appropriate action. [ See the Provisions of Articles 157, 244 and 245 of the Constitution, 2010].



67. To surmise, it is my humble view that the Applicants herein have neither demonstrated nor established the requisite threshold to warrant the summoning of the advocates for purposes of [sic] examination. In any event, whilst dealing with issue number one, this court has since held that the court has no business conducting examination of witnesses on behalf of either party, the Applicants not excepted.

68. Arising from the foregoing, my answer to issue number to is to the effect that the advocates whose details have been highlighted in the body of the subject application are bound by the principle of Advocate Client Confidentiality in terms of Section 134 of the Evidence Act and thus same cannot be summoned in the manner adverted to in the application.
 CONCLUSION:


69. Flowing from the discussion [details in terms of the preceding paragraphs], it must have become crystal clear that the Applicants herein have neither established nor demonstrated sufficient cause and/or basis to warrant the issuance of summons for the attendance of the named advocates.

70. Furthermore, there is no gainsaying that in an adversarial legal system, the court is deprived of the mandate and/or authority to undertake examination of any witness for and on behalf of any party, the Applicants herein not excepted.

71. Pertinently, if the court were to summon a witness and thereafter undertake the examination in the manner adverted to, the court would risk abdicating its impartial role and thus breach the tenets of Fair hearing and Fair trial. [See Article 50[1] of the Constitution 2010].


FINAL DISPOSITION:

72. Consequently and in the premises, the application dated 22nd May 2024 is devoid of merits and thus legally untenable.

73. In a nutshell, same [application] be and is hereby dismissed with costs to the Defendants/Respondents.

74. It is so ordered

DATED, SIGNED AND DELIVERED AT NAIROBI THIS 18TH DAY OF JULY 2024.


OGUTTU MBOYA
JUDGE.


In the presence of:
Benson/ Brian: court Assistant.

Mr. Nduhiu for the Plaintiffs/Applicants.

Mr. Kusow for the 1st, 2nd, 3rd and 4th Defendants/Respondents.

Ms Amonde h/b for Mr. Salim Omar for the 5th Defendant/Respondent.

Ms Ayieko h/b for Mr. David B. Wati for the Proposed Citee.

N/A for the 6th Defendant/Respondent.
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