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RULING

1. On January 31, 2024 when this matter came up for defence hearing, the 7th defendant, Mr. Samwel
Kalovoto, took the witness stand, took oath, and in defence, proceeded to seek the leave of court to
allow him to withdraw and or recant his statement of defence and witness statement. He stated that it
is his advocate who led the same as he was not privy to the contents thereof.

2. The application was opposed by the plainti on the basis that the plaintis had closed their case and
evidence given took into account the 7th defendant’s witness’ statement and defence and that the 7th

 https://new.kenyalaw.org/akn/ke/judgment/keelc/2024/5526/eng@2024-07-25 2

https://new.kenyalaw.org/akn/ke/judgment/keelc/2024/5526/eng@2024-07-25?utm_source=pdf&utm_medium=footer


defendant’s evidence is pertinent to assisting the court arrive at a just decision as he was the original
proprietor of the suit property. The counsel had no reservations on the withdrawal of the witness
statement, but of the statement of defence. It was also counsel’s opinion that the 7th defendant should
testify to guide the court on his role in the transaction.

3. Similarly, counsel for the 1st defendant was not opposed to the withdrawal of the defence but opined
that the witness’s evidence was pertinent in assisting the court reach a just decision. Counsel for the 8th

defendant held a similar view and added that since the plainti had already closed their case, the matter
would be impacted if the 7th defendant changed their statement at this point and also that the defence
was jointly led with the 7th defendant being a key player in the matter.

4. In a rejoinder, the 7th defendant stated that he wanted to recant his pleadings and witness statement so
that he can later obtain leave to le a fresh defence and witness statement.

5. Therefore this ruling is in respect to the 7th defendant’s prayer for recanting defence and witness
statement.

6. The statement of defence which the applicant wished to recant is dated August 1, 2019 and led on
August 6, 2019 by Messrs B. M. Mungata Advocates, counsel previously on record for the applicant.
The witness statement that the applicant wishes to withdraw is dated April 12, 2021 and led on May
10, 2021.

Analysis and determination

7. The court has carefully considered the matter and the issue is whether the court should allow the 7th

defendant “recant” his defence and witness statement.

8. The Black’s Law Dictionary denes “recant” as follows;

To withdraw or renounce (prior statements or testimony) formally or publicly

9. Therefore, recanting is renouncing one’s testimony in a matter. Can a party recant their defence? The
7th Defendant did not cite any legal provisions underpinning their prayer, neither did the respondents.
A defence is a pleading. Does the law allow “recanting” of pleadings? I do not think so.

10. Order 8 of the Civil Procedure Rules allows amendment of pleadings. The Black’s Law Dictionary
11th Edition denes “amend” as “to correct, or make, usually small changes to something written or
spoken); to rectify or make right. To change the wording of…. to formally alter (a statute, constitution,
motion etc) by striking out, inserting or substituting words.

11. Therefore, to amend is to rectify a document, and a defence may be amended.

12. As for withdrawal of pleadings, under Order 25, it is the plainti who can withdraw their suit. This
applies to a counterclaim. Can a defendant who has led their defence without a counterclaim, like in
this case, withdraw their defence in the manner suggested by the 7th defendant? It is apparent that there
is no legal basis allowing withdrawal of a defence. However, the defendant can amend their defence if
they so wish as discussed above.

13. For the above reasons, I decline to allow the application to recant the defence.

14. On recanting his witness statement, it is my view that the defence of the 7th defendant is his business
and he can choose the manner in which he will present his testimony. However, having taken oath and
stated in evidence that he is recanting his testimony contained in his witness statement, that too is a
testimony, which is subject to cross examination and therefore, the 7th defendant is allowed to recant
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his witness statement, and since he has done so on oath in support of his defence, he is subject to
cross examination. In the premises, the 7th defendant’s prayer to recant his witness statement is hereby
allowed.

15. It is so ordered.

DATED, SIGNED AND DELIVERED AT MACHAKOS VIRTUALLY THIS 25TH DAY OF JULY,
2024 THROUGH MICROSOFT TEAMS VIDEO CONFERENCING PLATFORM

A. NYUKURI

JUDGE

In the presence of;

Mr. Andati for plaintis

Mr. Migele holding brief for Mr. Osero for 4th defendant

Ms. Mutua holding brief for Mr. Mutava for 7th & 8th defendants

No appearance for other defendants

Court assistant – Josephine
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