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RULING

This is a reference from the decision of the Deputy Registrar of this Court pursuant to rule 9 of the
Court of Appeal Rules.

The matter was before the Deputy Registrar for taxation of a bill of costs. It would appear that the
applicant had not drawn the order for approval as required by rule 34(2) of the Rules. This is the point
that was taken up by way of preliminary objection. It was Mr. Kenyariri’s contention that the correct
procedure had not been followed. The Deputy Registrar accepted Mr. Kenyariri’s preliminary objection
and proceeded to strike out the bill of costs.

It is that order that has given rise to this reference. It was Mr. Odunga’s contention that rule 34(2) of
the Rules, deals with preparation of orders and has nothing to do with execution proceedings. He
submitted that the holding by the Deputy Registrar was erroneous.

On his part Mr. Kenyariri contended that the Deputy Registrar was correct in striking out the bill of
costs as the proper procedure had not been followed.

This reference raises the issue of procedure to be followed. Rule 34(2)(a) of the Rules provides that
the party who has substantially been successful shall as soon as practicable, prepare a draft of the order
and shall submit it for the approval of the other parties.

Having considered rules 34(2) and 105 of this Court’s Rules, what was before the Deputy Registrar
and the submissions by counsel I am of the view that the Deputy Registrar was right in upholding the
preliminary objection raised by Mr. Kenyariri. It is my view that the correct procedure must be strictly
adhered to and that is what the Deputy Registrar, not in so many words, accepted by upholding the



preliminary objection.

In view of the foregoing this reference is dismissed with costs.
Dated and delivered at KISUMU this 30" day of November, 2007.
E. O. O’KUBASU
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