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************************

RULING OF THE COURT

The notice of motion dated 29th May, 2008 and filed on 3rd June, 2008 seeks four orders but only one is

relevant for purposes of our ruling.  The order sought is that the record of appeal lodged on 25th April,

2008 be struck out for several reasons. Once again, some of those reasons are not relevant for purposes of

our ruling and we make no reference to them. What is relevant, and is conceded by the appellant in the

main appeal, is that an exhibit [Exhibit I(c] was produced during the hearing of the suit in the superior

court but that exhibit is not included in the record of appeal.  The submission made by learned counsel for

the applicant  Mr. Omotii,  and conceded by Mr. Ngii,  Learned counsel or the respondent,  is  that  the

exhibit is a primary document without which the appeal is rendered incurably defective.  We agree. In the

circumstances we are bound to grant the application on that ground alone and we now do so.   We order

that the record of appeal be and is hereby struck out.

As for costs, the applicant did concede that some prayers made were unnecessary and the record of appeal

confirms so.  Mr. Omotii  apologized for seeking orders on the basis of those assertions.  We think it

would be fair therefore to deprive him of the costs of this application.  The applicant shall nevertheless

have costs of the struck out appeal.  It is so ordered.

Dated and delivered at Nairobi this 13th day of March, 2009.
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