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I have carefully considered an application by Mr. B Mulisa learned Counsel for the plaintiff to be
allowed to avail land adjudication records relating to Land parcel Nos 1078, 1079, 1080 and 1081
herein. That therefore, PW2, Kipkuto Toromo be recalled for that purpose as the records are in his
possession in order to meet the ends of justice.

The defendants through learned counsel Mr. J. Kisera have opposed the application. The reasons
thereof include; that the records sought to be produced by the plaintiff are captured in the defendants’
list of documents and will be produced in this suit by the defendants. That this matter has to come

to a close.

Notably, the records sought to be produced by the plaintiff are discerned in the Minister’s decision
in Land Appeal No. 504 of 1985 as captured in P Exhibit 5. PW3 did refer to and produce the said
exhibit in evidence.

The plaintiff’s counsel is yet to close his case. He informed the court that the availability of the records
sought in the application would not be prejudicial to the defendants herein.

Sections 1A,1B,3 and 3A of the Civil Procedure Act. (Cap 21 Laws of Kenya) as read with sections 3
and 19 of the Environment and Land Act, 2015 (2011) on this court’s mandate, are all borne in mind.

So, should the records sought in the application be availed in this case?
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This court is guided by Article 48 of the Constitution of Kenya, 2010 on access to justice. Further, the
right to fair trial shall not be limited under Articles 25 (c) 50(1) of the same Constitution. The parties
herein are entitled to the said rights.

Indeed, an opportunity to be heard is a fundamental principle of justice, see Halsbury’s Laws of

England 10™ Edition volume 61 at paragraph 639.

Moreover, I subscribe to the court of Appeal decision in the case of James Kanyitta Nderitu and
another -versus Marios Phitotas Ghikas (2016) eKLR that the right to be heard is fundamental and
permeates our entire justice system.

Wherefore, the prayer/application is merited and is hereby allowed accordingly.

The plaintiff’s counsel to recall PW2 to produce records relating to the said parcels of land stated in
paragraph 1 hereinabove and the same to be filed and served within the next 14 days from this date.

The defendants’ counsel to file and serve further documents in response to the said records within 14
days from the date of service of the records.

Further hearing of this case on priority on 28h May 2024.

It is so ordered.

DELIVERED, DATED AND SIGNED AT HOMABAY THIS 11™ DAY OF MARCH 2024
G.M.A ONG’ONDO
JUDGE
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Mr. J. Kisera learned counsel for defendants

Mr. B Mulisa learned counsel for plaintift

Defendants -Present

Court Assistant, T. Luanga

1 https://new.kenyalaw.org/akn/ke/judgment/keelc/2024/1373/eng@2024-03-11 2



http://resolver.caselaw.kenyalaw.org/resolver/akn/ke/act/2010/constitution
http://resolver.caselaw.kenyalaw.org/resolver/akn/ke/act/2010/constitution
http://resolver.caselaw.kenyalaw.org/resolver/akn/ke/judgment/keca/2016/470
http://resolver.caselaw.kenyalaw.org/resolver/akn/ke/judgment/keca/2016/470
https://new.kenyalaw.org/akn/ke/judgment/keelc/2024/1373/eng@2024-03-11?utm_source=pdf&utm_medium=footer

