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BETWEEN

ENG. JOSEPH ODERO ..............................................................................  PLAINTIFF

AND

MARCUS OPANDE OBONDO ......................................................  1ST DEFENDANT

HESBON AJWANG ORUKO .........................................................  2ND DEFENDANT

JUDGMENT

1. The plainti, Engineer Joseph odera, led this suit against Marcos Opande Obondoand Hesborn
Awang Oruko, the 1st and 2nd Defendant respectively, through the plaint dated 26th October 2005. He
seeks for “ a permanent injunction restraining the Defendants or any of them whether by themselves,
their agents, servants and anybody claiming through them from trespassing, interfering with work or
in any other way denying the plainti and his agents peaceful enjoyment of the suit property being
L.R. NO. Kisumu/Konya/3258”. The plainti avers that he is the registered proprietor of the said land
and that on 2nd and 3rd September 2005, the defendants obstructed him and his agents from entering
and working on the said land hence depriving him of peaceful occupation, use and enjoyment of his
property.

2. The Defendants opposed the Plainti’s claim through their written statement of defence dated 13th

December 2005 and prays for the suit to be dismissed with costs. They disputed that the Plainti is the
registered proprietor of the said land or that they had obstructed him from entering and working on
it on 2nd and 3rd September 2005. The Defendants averred in the alternative that land parcel Kisumu/
Konya/3258 does not exist, and if it does then the same was illegally and fraudulently hived o Kisumu/
Konya /149 which belongs to the 2nd Defendant without his consent. The Defendants set out the
particulars of fraud attributed to the Plainti and Land Registrar at paragraph 8 of the defence and
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indicated that they would move the court to enjoin the Attorney General and Registrar of Land as
parties in the suit.

3. That matter came up for hearing on 13th July 2016 and on being satised that the hearing notice had
been served on counsel for the Defendants on 9th March 2016 and adavit of service led, the court
allowed the Plainti to present their case. The Plainti testied as PW1 and told the court that he
became the registered proprietor of land parcel Kisumu/Konya/3258 on 3rd June 1991 after buying it
from one Joaness Obondo Oyoya, the father of 1st Defendant, in 1982. The Plainti produced a copy
of the title deed, proceedings in Winam DMC Land Case No.20 of 1976, Sale agreement dated 19th

December 1982, copy of the register of land, certicate of ocial search, Land Registrar’s report dated
4th September 2012 and survey maps as exhibits 1 to 7 respectively. He gave the history of the land
and how after adjudication processes it got registered in his name, after the name of Welington Oruko
Opondo, father to 2nd defendant was removed following objection proceedings. That after buying the
land, the Plainti fenced it and built a two roomed structure for caretaker. He testied that he would
make occasional visits to the suit land from Nairobi. That after the death of the Vendor, Joaness, in
2000, the caretaker then left in 2001. The Plainti then noted the caretaker’s house was partly damaged
and the fence removed and when he commenced the repairs, the Defendants stopped him claiming
that the land was part of their father’s land. The Plainti reported to the assistant chief who called a
meeting with elders, including the Defendants their family members, and it was resolved that the land
belonged to the Plainti and was at liberty to work on it. The defendants were however adamant that
the land was theirs and therefore this case was led. The Plainti disputed the Defendants claim in
their defence that the land did not exist and he produced copies of survey maps No.9 of 8th May 2001
and 18th June 2012 that conrms that the land is indeed on the map. The Plainti denied that he had
illegally and fraudulently had the land hived from the Defendants land and registered in his name. He
also denied colluding with the Land Registrar to fraudulently acquire the land.

4. That at the close of the Plainti’s case, the court marked the Defendants’ case closed as they and their
counsel had not attended court. The counsel for the Plainti then led written submissions and refered
the court to the decision in the case of Chacha -V- Manini {2002} 2 KLR 83 and submitted that a rst
registration of land cannot be challenged under any circumstances.

5. The following are the issues for the court’s determinations;

a) Whether the Plainti is the rst registered proprietor of land parcel Kisumu/Konya/3258.

b) Whether the defendants have any legal right to stop the Plainti from working on the said land

c) Whether permanent injunction should issue as prayed.

c) Who pays the costs.

6. The court has considered the pleadings led by both sides, evidence adduced by the Plainti,
submissions by the counsel for the Plainti and come to the following ndings;

a) That the documentary evidence availed by the Plainti in the form of copy of title deed issued
on 3rd June 1991, certicate of ocial search issued on 2nd September 2005, register issued on
25th November 2011 conrm that land parcel Kisumu/Konya /3258, measuring 0.7 hectares
was on rst registration on 14th March 1991 registered in the name of Joseph Odero, the
Plainti.

b) That in terms of Section 26 (1) of the Land Registration Act No.3 of 2012, the court is obliged
to take the plainti as the absolute and indefeasible owner of the said land by virtue of the
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documents issued to him by the land registrar. That the defendants attempt to challenge the
title of the Plainti to the land on the basis of illegality and fraud, whose particulars were set out
at paragraph 8 of the defence, has not materialized as no evidence to support the allegations has
been adduced. That as the plainti has denied the allegations of illegality, fraud and collusion
with the Land Registrar, the defendants had the evidential duty to prove their allegations to
the standard required in law and they did not do so. The court also noted that the Defendants
did not take any steps to have the Attorney General and Registrar of Lands enjoined in the
proceedings as earlier indicated in their led statement of defence.

c) That as the Plainti has established that he is the registered proprietor of the suit land, and
noting that the Defendants have failed to establish any legal basis on which they can stop the
plainti from using the land, the court nd that the Plainti is entitled to the prayers sought
in his plaint.

7. That the Plainti has proved his case on a balance of probabilities and judgment is entered in his favour
 and against the Defendants  as follows:

a) That a permanent injunction is hereby issued restraining the Defendants or any of themselves,
agents, servants or anybody claiming through them from trespassing or in any other way
interfering with the Plainti’s and his agents peaceful enjoyment of land parcel Kisumu/
Konya/3258.

b) The defendants do pay the costs of this suit.

It is so ordered.

S.M. KIBUNJA

ENVIRONMENT & LAND - JUDGE

DATED AND DELIVERED THIS 14TH DAY OF DECEMBER 2016

In presence of;

Plainti Absent

Defendants Absent

Counsel Mr. Siganga for Mashide for Plainti

M/S Kyamazina for the Defendant

S.M. KIBUNJA

ENVIRONMENT & LAND - JUDGE

14/12/2016

S.M. Kibunja

Parties Absent

M/S Kyamazina for Defendant

Mr Siganga for Mashide for the Plainti

Court: Judgment dated and delivered in open court in presence of Mr. Siganga for Mashide for the Plainti
and M/S Kyamazina for the Defendants.

S.M. KIBUNJA
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ENVIRONMENT & LAND - JUDGE

14/12/2016
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