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(Application for amendment of defence to include a counterclaim; hearing of the suit yet to
commence; no prejudice to be suffered by plaintiffs; application allowed)

1. The application before me is that dated 9 May 2017 filed by the 2nd, 3rd, 4th, 5th, 6th and 7th
defendants. It is an application brought pursuant to the provisions of Order 8 Rule 3 of the Civil
Procedure Rules and the principal order sought is for leave to amend the defence of the applicants so as to
include a counterclaim. The application is opposed by the plaintiff and before I go to the gist of the same,
I think it is important that I put this application in the context of the case.

2. This is an old suit commenced in the year 1999. The two plaintiffs have pleaded that they are the
registered owners of the land parcel Nakuru Municipality Block 25/1115 (hereinafter the suit land). On



this land is a school which is under the management of the 7th defendant. They pleaded that the
defendants have taken over this land illegally and in the suit, they have inter alia asked for orders of
eviction. The position of the defendants is that this land is public land set apart for the establishment of a
school and that the plaintiffs cannot claim the suit land.

3. In the present application, the 2nd to 7th defendants wish to add a counterclaim basically to seek
prayers for the cancellation of the title held by the plaintiffs.

4. The plaintiffs have opposed the motion through the replying affidavit of the 1st plaintiff. He has
principally justified his acquisition of the suit land and asserted that he is the legal owner of it.

5. I have considered the application. What is before me is an application to amend the defence so as to
add a counterclaim. Generally, the court is fairly liberal when it comes to applications to amend. As was
stated in the case of Eastern Bakery vs Castellino (1958) EA 461, amendments to pleadings sought
before the hearing should be freely allowed if they can be made without injustice to the other side, and
there is no injustice if the other side can be compensated by costs.

6. This case is yet to commence and I see no prejudice that will be suffered by the plaintiffs if I am to
allow this application. I have noted the plaintiffs' assertions in their replying affidavit that they are the
owners of the suit land. But that assertion within the context of this application is misplaced, because their
title is disputed. The issue of who is entitled to ownership of the land cannot be made within this
application but can only be done after hearing the parties on merits.

7. I see no reason why I should not allow this application and the same is hereby allowed. I direct the
applicants to proceed and formally amend their defence within 14 days from today. Upon amendment, the
application to be served in the usual manner and the plaintiffs are at liberty to file their reply to the
amended defence and defence to counterclaim.

8. On costs, the same shall be to the plaintiffs.

9. It is so ordered.

Dated, signed and delivered in open court at Nakuru this 20®'day of September 2017.
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