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REPUBLIC OF KENYA
IN THE ENVIRONMENT AND LAND COURT AT KWALE
ENVIRONMENT AND LAND JUDICIAL REVIEW CASE 5 OF 2021

AE DENA, ]
JANUARY 16, 2024
BETWEEN
REPUBLIC APPLICANT
AND
CHIEF MAGISTRATES COURT KWALE 1°" RESPONDENT
THE COUNTY GOVERNMENT OF KWALE 2" RESPONDENT
THE LAND REGISTRAR, KWALE COUNTY ....ccceevvrurrrrrreeene 3"° RESPONDENT
THE ATTORNEY GENERAL 4™ RESPONDENT
AND
MARGARET NDOLO & 8 OTHERS EXPARTE APPLICANT
RULING

1. The Exparte Applicants herein moved this court vide a Notice of Motion dated 20/3/2023 seeking
orders of certiorari for purposes of quashing the proceedings and decision of the lower court in Chief
Magistrate’s Land Case No 25 of 2018 and the proceedings therewith. The Applicants further sought
that the Respondents be barred from implementing the said orders and mandamus compelling the
Respondents to issue lease title pursuant to the provisions of the terms of allotment of 30/6/2006.

2. In response, Ambetsa W, State Counsel, has raised a preliminary objection the subject of this ruling on

behalf of the 4" Respondent the Attorney General, on the following grounds;

1. That the application having been founded on the proceedings in Chief Magistrate’s Land
Case No 25 of 2018 and brought against the 1,3 and 4" Respondents is incompetent as it
contravenes the mandatory provisions of Section 35 of the Physical Planning Act.
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2. That by dint of it contravening the provisions of Section 35 of the Physical Planning Act, this
Honourable court lacks the jurisdiction to entertain the suit herein as the same is an abuse of
the court process and should be dismissed/struck out with costs to the Respondents.

The preliminary objection was canvassed by written submissions.

The 1%, 3" and 4™ Respondents

4.

The 1%,3%and 4™ Respondents submissions identify one issue for determination and which is whether
or not this court has the requisite jurisdiction to determine the instant dispute. According to the said
parties, the applicants were required to exhaust the dispute resolution mechanism under the Physical
Planning Act prior to filing this suit. The courtis referred to the holding in Republic v NEMA Exparte
Sound Equipment [2011] eKLR.

The Respondent’s further submit that there being an alternative dispute resolution mechanism, the
same ought to be exhausted before the jurisdiction of the court is invoked. That having failed to do so,
the Applicants suit should be struck out with costs.

2" Respondents Submission

6.

10.

The 2™ Respondents submissions are filed before court on 24/11/2023 and were on Whether
the application contravenes the mandatory provisions of Section 35 of the Physical Planning Act
and Whether this court has jurisdiction to entertain this suit. It is submitted that the impugned
enforcement motive forming basis of this suit was issued pursuant to the Physical Planning Act and
if any grievances arose from it then the forum for resolution of disputes is the Liaison Committee as
provided for in the Act. That the said procedure was ignored by the Applicants who have since rushed
to court without first exhausting the said procedure. That by doing so the applicants have contravened
the provisions of Section 35 of the Physical Planning Act. The court is referred to the holding in the
cases of Whitehorse Investments Ltd V Nairobi City County [2019] eKLR and in Speaker of The
National Assembly Versus James Njenga Karume [1992] eKLR.

Counsel for the 2 respondent submits that this court is not clothed with the jurisdiction to handle the
instant dispute. That the Physical Planning Act provides a clear procedure to be followed by aggrieved
parties as per the provisions of section 34[4] of the said Act. That the Applicants having not lodged an
appeal to the committee, the judicial review proceedings herein cannot be entertained. In conclusion
it is submitted that the preliminary objection is meritorious and should be allowed.

The Applicants submissions oppose the preliminary objection by placing reliance on Article 159[2]
[d] of Constitution. The Applicants further refer to Section 13 of the Environment and Land Court

Act which outlines the jurisdiction of this court. It is submitted that the Exparte Applicants are the
beneficial owners of the suit property Kwale/Ukunda/686 having been allotted the same sometime in
the year 1996 on aleasehold. That they have run businesses on the premises with the necessary permits.

The applicants further submit that they were issued with eviction notices in 2004 or face demolition.
That in doing so the respondents failed to adhere to the rules of natural justice and the provisions of
Sections 4[3] and 7 of the Fair Administrative Actions Act. That the actions of the 2 Respondent
amount to fundamental breach of the said rules as listed under paragraph 9 of the submissions.

According to the Exparte Applicants, it is the Respondent who would have first referred the matter to
the Liaison Committee before issuing the eviction notices. That this being a land matter, the Physical
Planning Act does not specifically give an avenue on how the dispute on land ownership should be
determined and hence this court is the correct channel. That the provisions of Section 38 of the Physical
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Planning Act are not mandatory based on the fact that the Liaison Committee was not set up by the
Respondents. On this the applicants rely on the case of Republic V Mombasa County Government
Exparte African University Trust of Kenya & Another [2017] eKLR.

11. Itis lastly argued that the preliminary objection is not premised on pure points of law as the court has
to review the eviction notices and the enforcement notices and which are issues of fact.

Analysis and Determination

12.  From the foregoing the main issue for determination is whether the grounds set out in the notice of
preliminary objection are a point of law. In answering this question, the court will most definitely make
afinding on whether it is clothed with the requisite jurisdiction to determine the instant dispute. What
constitutes a Preliminary Objection is set out in the case of Mukisa Biscuit Manufacturing Co. Ltd -
vs- West End Distributors Ltd (1969) EA 696, where it was held that:

]

a Preliminary Objection consists of a point of law which has been pleaded or which arises by
clear implication out of pleadings and which if argued as a preliminary point may dispose
of the suit. Examples are an objection to the jurisdiction of the Court or a plea of limitation
or a submission that the parties are bound by the contract giving rise to the suit to refer
the dispute to arbitration... a Preliminary Objection is in the nature of what used to be a
demurrer. It raises a pure point of law which is argued on the assumption that all the facts
pleaded by the other side are correct. It cannot be raised if any fact had to be ascertained or
if what is sought is the exercise of judicial discretion.”

13.  Mwita ] elabotaed the above position further in the case John Musakali vs. Speaker County of
Bungoma & 4 others (2015) eKLR thus;

“The position in law is that a Preliminary Objection should arise from the pleadings and on
the basis that facts are agreed by both sides. Once raised the Preliminary Objection should
have the potential to disposing of the suit at that point without the need to go for trial.
If, however, facts are disputed and remain to be ascertained, that would not be a suitable
Preliminary Objection on a point of law.”

14.  The preliminary objection herein raises issues of this court’s jurisdiction to handle the instant suit. It is
well settled that jurisdiction is the base of every matter brought before court, without it the court has
no business proceeding with the matter. In the celebrated case of Owners of the Motor Vessel “Lillian
§” v Caltex Oil (Kenya) Ltd [1989] KLR 1 Justice Nyarangi of the Court of Appeal held as follows; -

I think that it is reasonably plain that a question of jurisdiction ought to be
raised at the earliest opportunity and the court seized of the matter is then
obliged to decide the issue right away on the material before it. Jurisdiction is
everything. Without it, a court has no power to make one more step. Where
a court has no jurisdiction, there would be no basis for a continuation of
proceedings pending other evidence. A court of law downs tools in respect
of the matter before it the moment it holds the opinion that it is without
jurisdiction.”

% kenyalaw.org/caselaw/cases/view/293554/ 3



http://kenyalaw.org/caselaw/cases/view/293554/?utm_source=pdf&utm_medium=footer

15.

16.

17.

18.

19.

On the source of jurisdiction, it was held in the case of Samuel Kamau Macharia & Another vs. Kenya
Commercial Bank Limited & others (2012) eKLR that -

“A court’s jurisdiction flows from either Constitution or legislation or both. Thus, a court of

law can only exercise jurisdiction as conferred by Constitution or other written law. It cannot
arrogate to itself jurisdiction exceeding that which is conferred upon it by law. We agree with
counsels for the first and second respondents in his submission that the issue as to whether
a Court of law has jurisdiction to entertain a matter before it, is not one of mere procedural
technicality, it goes to the very heart of the matter, for without jurisdiction, the Court cannot
entertain any proceedings ... where Constitution exhaustively provides for the jurisdiction
of a Court of law, the Court must operate within the constitutional limits. It cannot expand
its jurisdiction through judicial craft or innovation. Nor can Parliament confer jurisdiction
upon a Court of law beyond the scope defined by Constitution. Where Constitution confers
power upon Parliament to set the jurisdiction of a Court of law or tribunal, the legislature
would be within its authority to prescribe the jurisdiction of such a court or tribunal by
statute law”.

It is clear that the allegation that the court lacks jurisdiction is indeed a pure point of law. The
jurisdiction of the Environment and Land Court is found in section 13 of the Environment and Land
Court Act of 2012 which provides that the court shall hear disputes relating to :

a. Environmental planning and protection, trade, climate issues, land use planning, title, tenure,

boundaries, rates, rents, valuations, mining, minerals and other natural resources;

b. Compulsory acquisition of land;
c. Land administration and management;
d. Public, private and community land and contracts, choses in action or other instruments

granting any enforceable interests in land; and
e. Any other dispute relating to environment and land.

The preliminary objection is based on the provisions of Section 38 of the Physical Planning Act which
provides that in the event of any conflict in relation to matters under the Act, the parties are to first
exhaust alternative dispute resolution mechanisms before indulging the intervention of the court. The
County Physical and Land Use Planning Liaison Committee is the statutory body empowered to hear
and determine appeals against enforcement notices as per the provisions of Section 78 of the Physical
and Land Use Planning Act.

It is trite that where a specific procedure has been provided for the resolution of particular grievances,
the concerned parties are obligated to exhaust such mechanism as was held in Republic v Nairobi City
County Government exparte Ndiara Enterprises Ltd [2017] eKLR unless the claim is multifaceted as
per the recent decision of the Supreme Court petition No. E007 of 2023 Abidha Nicholas vs. Attorney
General and Others.

Itis the Respondents argument that the Liaison Committee that would have been tasked to resolve the
dispute had not been set up by the Applicants by the time the dispute arose. The courts attention has
been drawn to Section 93 of the Physical and Land Use Planning Act which stipulates that all disputes

relating to physical planning and land use before the establishment of the committee shall be heard
and determined by the Environment and Land Court.
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20.  No evidence has been tendered by the Applicants to confirm that there was a committee that was
constituted by the time the dispute started. It therefore follows that the only redress available for
the Exparte/Applicants herein was this court. Consequently, the court finds and holds that it has
jurisdiction to entertain the instant suit.

21. The upshot is that the preliminary objection herein is dismissed. Costs of the same to be in the cause.
It is so ordered.

RULING DATED, SIGNED AND DELIVERED THIS 16™ DAY OF JANUARY 2024

A.E DENA

JUDGE

.................................... for the Plaintiff
.................................... for the Defendant

Mr. Daniel Disii — Court Assistant
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