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SHINGIRA MWASI 2" PLAINTIFF
BRYSON MWASI 3" PLAINTIFF
AND
MWASI NYATTA 1°" DEFENDANT
COMMISSIONER FOR LANDS 2"° DEFENDANT
JUDGMENT
L. Preliminaries
1. The Judgment herein by this court relates to the Civil Suit instituted by the 1*, 2" and 3" Plaintiffs

- Newton Maghanga Mwasi, Shingira Mwasi and Bryson Mwasi against the 1" and 2" Defendants

herein. As fate would have it, the 1* Plaintiff passed on and was never substituted as required by the
provision of the Law of Succession Act, Cap 160 and/or Order 24 of the Civil Procedure Rules, 2010.

2. At the initial stage the suit which was filed before High Court on 12 September, 2008 way before
this court was established in the year 2010 with promulgation of the new Constitution of Kenya, 2020
pursuant to the provisions of Article 162 (b) of the Constitution of Kenya which establishes the said
court at the status of High Court.

3. It was instituted over fifteen (15) years ago and having been presided over by nine (9) Judicial Officers
at different intervals over this suit. Honestly, I have not yet appreciated the reason the suit protracted.

The suit was commenced as an Originating Summons dated 11" September, 2008 under the Provisions
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of Section 38(1) of the Limitation of Action Cap 22 Order XXXVTI rule 3D (1) and (2) of the Civil
Procedure Rules and Section 81 of the Civil Procedure Act.

Upon service on 11" November, 2008 the 1% Defendant filed a Replying Affidavit opposing the suit.
On its part, the 2™ Defendant never participated in these proceeding at all though I must point out
that Court benefitted immensely as several Government officers from the land Registry and Survey
offices were summoned to tender their valuable evidence by both parties. Subsequently directions were
taken under Order 37 Rules 11, 13 and 16 of the Civil Procedure Rules 2010 accordingly and the suit

commenced for hearing in earnest on 18" February, 2019.

It is instructive to note that upon the closure of the case, the Honourble Court by invoking the
provision of Section 173 of the Evidence Act, Cap. 80 and Order 18 Rule 11 of the Civil Procedure
Rules, 2010. Thus, on 26" October, 2023 a Site Visit (“Locus in Quo”) was conducted in the presence
of all parties. Immediately thereafter, with the leave of Court, each of the parties herein engaged their
separate private Land Surveyors to undertake intensive land Surveying process on the two (2) parcels of
the suitlands and prepare reports. Resultantly, this did occur and the said reports were filed respectively.
The Honourable Court found the said reports extensively valuable and resourceful and apparently
corroborates with the observation made out during the site visit. Hence, it has decided to re — produce
them verbatim and attach them as part of the Judgement and for ease of reference. Additionally, the
parties prepare d supplementary submissions which the Honourable Court found useful to boot.

II. The Plaintiff’s Case

6.

10.

From the filed pleadings claim by the Plaintiffs is one of Land Adverse Possession whereby the
Plaintiff’s sought a declaration to the effect that they had become entitled as at the date of the suit to
all that parcel of land registered “Werugha/Werugha/364 (hereinafter referred as “Parcel 364”).

The Plaintiffs held that their father Mr. Mwasi Shingira was the registered proprietor of all that parcel of
land known as Werugha/Werugha/773 measuring approximately 0.9 HA which parcel was adjudicated
in or about the year 1969 and first registered in the year 1970. They attached an extract of Certified
copy of title. Their family had lived on the suit property ever since. Indeed, according to them the 3
Plaintift had built his matrimonial home on the property.

During the 1969 Land Adjudication process, the family of their deceased father occupied the entire
parcel adjoining parcel No. 773 whereon there stood a house which the 1* Plaintiff occupied as his
family’s house until he relocated to Taveta in the early 1980’s when he left the same in possession of
the 2" Plaintiff. The adjoining parcel was known as Werugha/Werugha/364 — the suit land measuring
approximately 0.09 HA and presently registered in the name of the 1" Defendant who had the same
transferred to him on 11 February, 2008. Upon purchasing the land from one Amos Mwamburi
Kituri himself as the proprietor since 1996 when it was transferred to him by one Mr. Mgiriama Jefsa

the 1" registered proprietor.

They averred that the 3 Plaintiff had been tilling the suit property especially those area surrounding
the house that was previously occupied by the 1% Plaintiff and subsequently left to the 2™ Plaintiff.
Presently, they claimed there were crops such as maize planted by the 3" Plaintiffs family who for many
years been using the portion of land for agricultural purposes.

The Plaintiffs held that parcel 773 was their late father’s and they utilized it in common and 1%
Plaintiff left his share to them in trust. They averred that sometime in the year 1972 or thereabout
on realization that the suit parcel although adjudicated in their favour fell within the area occupied

by their family — one Mr. Mgiriama Jefsa — (aka Nyatta Mwanyama) sought to sell the land to the 1*
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Plaintiff their elder brother but the sale transition was incomplete and the Plaintift continued to be
in possession uninterruptedly. They noted that the suit property had changed hands twice over lately
in favour of the Defendant. They held that their occupation over the suit land was a matter of public
notoriety. To them, the had commenced a conveyancing process of purchasing the suit parcel No.
Werugha/Werugha/364 from Mr. Mgiriama Jefsa and although the transaction never sailed through,
the Plaintiff took possession and started cultivating on it and hence that consequential entry granted
him prescriptive rights through Land Adverse possession. He argued that the title, rights and interest
for the 1" Defendant was extinguished by that fact and he could not be re - gained through the re —
entry into the suit land.

III. The Testimony by the Plaintiff

11.

The Plaintiff’s Case commenced on 18" February, 2019 through the testimony of the following
witnesses.

A. Examination in Chief of PW — 1 by Mr. Mwakisha Advocate

12.

PW — 1 was sworn and testified in English language he identified himself as being Mr. Mike Sego
Manyarki. He stated that he was the District Land Registrar at Taita Taveta County. He was summoned
to produce Registry Map Sheet No.9 for Werugha/Werucha registration section. He then proceeded
to produce it as an exhibit marked as Plaintift Exhibit 1. He had copies of certified green cards parcel
No. Werugha/Werucha/364 and Werugha/Werucha/773. He produced the Green Cards as Plaintiff
Exhibit Number 2 (a) and 2 (b) respectively. He had certified copies of documents. They were certified
by his retired colleague, Mr. Donald Mwakiyo Mwongoli. These related to parcels No. Werugha/
Werucha/548 in the name Darius Mwatela Mwandime, No. 550 in name of Mwashigadi Paul, No. 949
in name of Mwandawiro Mganga. He produced them as Plaintift Exhibit 3(a) — (c). That was all.

B. Cross Examination of PW — 1 by Mr. Otieno Advocate

13.

14.

He had been a land Registrar for four (4) years. He had been in Taita Taveta Land Registry for three (3)
years. He was summoned in the registry. He had the files. He had the file for Plots numbers Werugha/
Werugha/364 and Werugha/ Werugha/773. The current registered owner of Plot No. 364 is Mwasi
Nyatta. During the adjudication the first registered owner on 1% July, 1970 was one Mgiriama Jefsa. In
July 1995, there was a correction of names to Mgiriama Yatta Mwanyama. On 17‘1‘January, 1996, the

parcel was transferred to one Amos Mwamburi Kituri at a consideration of a sum of Kenya Shillings
Eighty Thousand (Kshs. 80,000/=).

On 11® February, 2008, the property was transferred to one Mwasi Nyatta, the current registered
proprietor at a consideration of a sum of Kenya Shillings Two Hundred Thousand (Kshs. 200,000/
=). These transactions were dealt with before PW - 1 joined that office. The evidence PW — 1 had was
based on the history of the file. From his file he did confirm that there was a boundary dispute held on
g™ May, 2008. The parties to the dispute were one Mwasi Shingira and Mwasi Nyatta. Mwasi Shingira
was the applicant. The dispute was dealt with by the Land Registrar then and made a report dated 8"
May, 2008.

C. Re - Examination of PW — 1 by Mr. Mwakisha Advocate

15.

PW - 1 had an introduction letter from the acting Chief, Werugha Location introducing Mr. Mwasi
Shingira and that he came from his location and that he was the rightful owner of parcel No. 773.
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D. Examination in Chief of PW — 2 by Mr. Mwakisha Advocate.

16. PW — 2 was sworn and testified in English language. He identified himself as RAJAB SHABAN. He
lived in Bamburi within the County of Mombasa. He worked with Kenya Ports Authority. He knew
the Plaintiffs in this case. They were neighbors in his rural home in Taita Taveta, Werugha Location.
He recorded and signed a witness statement dated 9" March, 2019 and filed on 11" March, 2019. He
wished to rely and adopt his said statement as his evidence-in-chief.

E. Cross Examination of PW — 2 by Ms. Ngure Advocate

17. They were not age mates with the Plaintiffs. They were older than PW - 2. PW - 2 grew up in his
grandfather’s homestead which was neighboring Shingira’s homestead. Bryson Mwasi used to work in
Mombasa and used to come so often. He was not permanently residing there.

18. Mwasi Shingira’s brother Mzee Maghanga was not living there. The body of the late wife to the late
Newton was buried there. What he knew was that they used to live in Taveta when the wife died.
She was brought to the Shingira homestead for burial. There were several structures in the homestead
Shingira’s home was near the road. PW — 2 was born and brought up there. He knew them as their

neighbors.

F. Re - Examination of PW — 2 by Mr. Mwakisha Advocate

19.  PW - 2 was born in the year 1972. He knew the wife and children of the 3" Plaintiff as they were
living there. PW — 2 was still young but he saw the dead body being brought there. PW — 2 knew the
neighbors of Bryson Mwasi. One was Mzee Apollo who was now deceased. The other was his brother
who was also deceased. He did not know of any other owner until recently when he heard someone

was claiming it.

G. Examination - in - Chief of PW — 3 by Mr. Mwakisha Advocate.

20. PW - 3 was sworn and testified in Kiswahili language. He identified himself as being Mr. Paulo
Mwadime Maighacho. PW - 3 lived in Taita. He was a farmer. On 10" March, 2019 he prepared and
signed a witness statement which I wished to adopt as my evidence-in-chief.

H. Cross-Examination of PW — 3 by Ms. Ngure Advocate.

21.  PW - 3 confirmed there were disputes over that land. There had been disputes about three times. He
lived in Werugha. There was no building currently. It was only a shamba.

I. Re - Examination of PW — 3 by Mr. Mwakhisa Advocate

22. The disputes arose recently between the 2" Plaintiff — Mr. Mwasi Shingira and the 1* Defendant - Mr.
Mwasi Nyatta. The dispute was over that plot. They were his neighbors. He knew the plot belonged
to the Plaintiff — Mr. Mwasi Shingira. The structure there used to be occupied by tenants of the 1%
Plaintiff, Mr. Maghanga Mwasi. Nobody else was using that land except the 2" Plaintiff, Mr. Shingira

Mwasi. He only saw the 1" Defendant, Mr. Mwasi Nyatta who came on it recently about 3 years ago.

J. Examination in Chief of PW — 4 by Mr. Mwakisha Advocate.

23. PW — 4 was sworn and testified in Kiswahili language. His name was Bryson Mwagula Mwasi. He lived
in Taita Werugha Location. He was a farmer. On 10™ March, 2019 he prepared and signed his witness
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statements which he adopted as his evidence-in-chief. On 27" November, 2008, his advocate wrote a

demand letter complaining about trespass by the 1" Defendant.

24, PW - 3 also had a notice to produce dated 17" March, 2010. He produced the said letter as marked
Plaintift Exhibit No. 1 and the Notice to produce marked as Plaintift Exhibit No. 2.

K. Cross Examination of PW - 4 by Ms. Ngure Advocate

25. PW - 4 stated that in the year 1996, he learnt that one Amos Mwamburi Kituri came claiming the
land. His brother reported the matter to the Land Registrar who warned him against setting foot on
that land because it belonged to Mzee Shingira who was their father.

26.  In the year 2008, the Defendant came and claimed the land. They reported it to the chief. The chief
warned them against trespassing on the suit land, yet the land was theirs. The land had not been
sub-divided. In year 2008, the Land Registrar, the Land Surveyor and the 1* Defendant came and
demarcated/surveyed the land. They had never had a boundary dispute. A structure in Plot No. 364
was sold by one Mr. Mgiriama Jefsa to PW — 4’s brother. As far as he knew, the land had not been sub-
divided. There was a time his brother went to Taveta and he rented out the structure.

27. I'had no documents in support of this. PW — 4’s brother left a family. They are in Taita. The house was
on the side of Mgiriama. PW — 4 had lived in that land all through. He used to work in Mombasa but
his family was living on the land. They were not squatters. This case was not about a boundary dispute.

28.  PW - 4 was not aware of a report over boundary dispute. They came to court because they had not
given out the land neither did their late father. We have not sub - divided the land but they live on it.
They had mangoes e.t.c. there are also houses.

L. Re - Examination of PW — 4 by Mwakisha Advocate.

29. Their father was the owner of Plot No. 773, in which they lived in and it had never been sub-divided.
Mr. Newton Mwasi, the 1* Plaintiff was sold a structure by Mr. Mgiriama Nafsi. He came to know
of Plot No. 364 in the year 1993. He was the one owning it. His neighbor was Mzee William. When
Mgiriama sold the house to PW — 4’s brother, he left it to him. When the Land Registrar and Surveyor
came, they were surprised as there had never been any boundary dispute.

30. After that meeting, PW — 4 continued planting but the crops were destroyed and hence he filed this
case. He had never seen Amos and did not know him. He had never used that land. The Land Registrar
never gave them notice that they were coming. They got them by surprise. His brother completed
payment for the house.

M. Examination - In — Chief of PW — 5 by Mr. Mwakisha Advocate.

31. PW — 5 was sworn and testified in Kiswahili language. He stated that he was Mr. Shingira Mwasi. He
lived in Werugha. He was 70 years old. He recorded witness statement on 10" March, 2019 and which
adopted as his evidence-in-chief.

N. Cross Examination of PW - 5 by Ms. Ngure Advocate

32. PW — 5 testified that one Mgiriama Jefsa and Newton Maghanga entered into a sale agreement for a
building. They did not buy the land. They purchased a house. They inherited the land. It was ancestral
land. Nobody had interfered with their occupation. It was true one Amos Kituri whom he did not
know, attempted to fence but he was unsuccessful. They reported the matter at the lands office, who
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made a report that no one should fence that land. They had sued the Defendants because he wanted

to grab their land.

33.  The report never mentioned Mr. Nyatta Mwasi. They made complaint against Nyatta Mwasi not
Amos Kituri whom they did know. They knew the people who bordered them and who they shared a
boundary. He knew the size of the land. It was about 2.4 acres. He lived in Taveta when he was young.

O. Re-Examination of PW — 5 by Mr. Mwakisha Advocate

34.  Mr. Mgiriama sold a house and not the land. They did not share a boundary with Nyatta Mwasi.
Their neighbors whom they shared a boundary were William, Mwatele, Mwashivati and Mwandawiro.
Nyatta Mwasi went with 0.2 acres. PW — S left Taveta in the year 1982 and came to Werugha. He had

lived there since.

3s. To support their case, the Plaintiff relied on the following documents:-

a.

b.

A copy of the Green card to all that parcel of Land known as Werugha/Werugha/364.
A copy of the Green card to all that parcel of Land known as Werugha/Werugha/773.
A copy of the Green card to all that parcel of Land known as Werugha/Werugha/949.
A copy of the Green card to all that parcel of Land known as Werugha/Werugha/548.
A copy of the Green card to all that parcel of Land known as Werugha/Werugha/550.

A copy of the Map sheet for the Werugha Registration Section with amendments from 7h
August, 2014 to 22“djanuary, 2019;

A Copy of the Land Survey Report by Messers. Pimatech Land Surveyors & Consultants upon
being on land on 6" November, 2023.

That was the close of the Plaintiff’s case.

IV. The 1* and 2" Defendant’s Case

36.  As stated above on 11" November, 2008 the 1" Defendant filed 17 paragraphed Replying Affidavit
sworn and dated even date by Mwasi Nyatta the 1" Defendant herein. He averred as follows:-

a.

P

3
o

He was the lawful registered owner of the parcel of the land known as Land Reference No.
Werugha/Werugha/364. He annexed a copy of the Certificate of title deed issued in his name
on 10" September, 2008 marked as “MN8”

The history of land showed that it passed from Mr. Mgiriama Nyatta Mwanyama to Mr. Amos
Mwamburi Kituri in January, 1996.

i The 1" Defendant purchased the parcel from Mr. Kituri in September 2008.
ii. Transfer of land dated 17" January, 1996 from Mr. Mgiriama to Kituri.

iii. Letter of consent dated 17.1.1996.

iv. Application for consent of Land Control Board dated 14" December, 1995.

V. A Copy of the Certificate of Title deed dated 18" January, 1996 in the names of Amos
Mwamburi Kituri.

vi. Application for consent of Wundanyi Land Control Board dated 2™ January, 2008

kenyalaw.org/caselaw/cases/view/279762/ 6
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vil. Transfer of Land dated 6™ February, 2008 from Kituri to Mr. Nyatta
viii.  Title deed dated 10* September, 2008 in the names of Mwasi Nyatta.

ix. Record held at the Land Officers in respect of the parcel of land known as Werugha/
Werugha/364.

c. In aletter dated 27" March, 2008 the local chief which warned the Plaintiff from over entering
and/or trespassing on his land. His land shared a common boundary with the Plaintiff’s parcel
No. Werugha/Werugha/773.

d. There has always been a boundary dispute between the Plaintiffs and the Defendants who had
always wanted to own his parcel of land though land adverse possession. For instance, there a
Civil Suit at R.M. Court Civil No. 244/1996. 1* Plaintiff had entered into an agreement for
the purchase of the suit land.

e. The Plaintiffs were not n possession and/or occupation of the suit land as alleged. They had
not raised any ingredients to be awarded the land pursuant to Land Adverse Possession nor
injunction.

f. A bundle of photographs marked as batch A & B;

A Survey map;

h. A copy of the Certificate of Title Deed for all that parcel of land known as Werugha/
Werugha/364;

i A copy of transfer document for all that parcel of land known as Werugha/Werugha/364;

j- A copy of the stamp duty valuation form and an acknowledgement receipt.

A. The Testimony by the 1" and 2" Defendants

37.

The Defendant commenced its case from 4™ March, 2020 upto 14% July, 2022. The Defendants
testified and closed his case as follows:-

B. Examination in Chief of DW — 1 by Mr. Onduso Advocate.

38.

39.

"l_¢
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DW - 1 was sworn and testified in English language. He identified himself as Donald Mwakio Bongoli.
He was a retired Civil Servant. He was a Land Registrar at Taita Taveta District. He had some
interaction over title No. Werugha/Werugha/773 and 364. Plot No. 364 belonged to Mr. Mwasi
Nyatta, the 1" Defendant. The family of Shingira Mwasi, i.e. Newton Mwasi and Bryson Mwasi were
complaining of their boundary. A team visited their land and confirmed that their boundary was intact.
That the boundary was over plot No. 773 which was intact. The team also checked the boundary of
Plot 364 which they also found to be intact. The dispute was for investigation of Plot No. 773. All
the parties were present.

The team found that the boundaries were intact. Plot No. 773 belonged to Mr. Mwasi Shingira and
Plot No. 364 belonged to Mr. Nyatta Mwasi. Their records in the office and the ground were all
matching. There was no land that was encroached. According to his findings, plot No. 364 belonged
to Mr. Mwasi Nyatta. He prepared a report which he produced as an exhibit Defendant Exhibit No. 1.
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C. Cross Examination of DW — 1 by Mr. Mwakisha Advocate

40.  DW - 1 last visited the two plots on 8" May, 2008. It was also his first visit. He went there on the
request of area chief, Boniface Mganga. Mr. Newton Mwasi and Bryson Mwasi went and complained
to the chief. Mwasi Shingira was deceased. Mr. Shingira did not state other numbers other than Plot
No. 773. DW — 1 was not aware if there had been no disputes before the year 2008. He was not aware
whom Mr. Nyatta bought the plot from. The fence was a barbed wire part of which was still visible.

41.  DW - 1 was not aware who was carrying farming activities on Plot No. 364. He realized there was
no boundary dispute and the team advised them to file a claim for land. DW - 1 was in court as the
Land Registrar then. He had no idea who had been occupying the land before. The team informed the
Plaintiffs that Plot 364 existed and it was fenced. Mr. Nyatta did not tell who put the markings on the
plot and when. It was an old fence.

D. Re - Examination of DW — 1 by Mr. Onduso Advocate.

42, The hedge was separating Plots 773 and 364. They must have been aware that there were two plots.
The owner of plot No. 364 was present at that time. The dispute was over boundary dispute. He was
not interrupted by any of the parties. All parties were aware the dispute was over a boundary. DW
— 1 advised them to go to court because his powers were limited to boundary dispute and they were
claiming the land. Mwasi, Shingira was the owner of Plot 773 and that was why his name appeared
there.

E. Examination — Chief of DW — 2 by Mr. Otieno Advocate

43.  DW - 2 was sworn and testified in English language. He was called Mr. Ayub Mwasi Nyatta. He lived
in Taita County at a place called WERUGA. He was a retired 80 years old. His date of birth was 31*
December, 1942. He was a holder of the national Identification card bearing No. 308221. He recorded
his Witness statement dated 15 February, 2019. He filed List of documents on 15%® February, 2019.
They were 11 documents marked as Defence Exhibits Numbers 2 to 12.

44, These were his properties. He was a holder of the title deed to Plot numbers 364. He had transfer
documents and the Land Board Consent. He acquired it in the 1980.

Court:-

45. Court is shown the original Certificate of the title deed Land Reference No Werugha/Werugha/364.
It measures 0.09 Hectares. It was registered in the names of Mwasi Nyatta — ID No. 0308221 issued
on 10™ September, 2008. Court is also shown the Letter of Consent from the Land Control Board.

F. DW — 2 continues testifying as follows:-

46. He knew about the suit property from the year 1963. The suit property was owned by his elder brother
called Mr. Mgiriama Nyatta Mwanyama. It was also not far from his home. It’s a quarter kilometer
away. His brother built a mud semi-permanent structure on it. He would use it it as a butchery and a
bar. This was not actualized as the church objected and offered to buy it.

47. There were two (2) parcels and he sought to consolidate it. The Plaintiffs - Newton Maghanga,
Shungira Mwasi, Bryson Mwasi and Bryson Mwasi they moved there during the Land Consolidation
Process. They moved from their ancestral land. They were settled next to DW — 2’s brother. DW - 2s
brother disposed the property in January 1996. Mr. Newton Maghanga Mwasi offered to buy the land.
He entered into an agreement but he was not able to finalize the payment. He never took possession
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48.

49.

neither did he cultivate it. Later on DW - 2’s brother sold the land to Mr. Amos Kituri in January
1996. He took possession of the land. He erected a barbed wire fence and he had intend to build a
supermarket but this did not happen. Before that the only structure on the property was only the mud
house by the DW — 2’s brother. They never did nothing. DW — 2 acquired the property in the year
2008 from Mr. Amos Kituri. The property was overgrown with lantern and barbed wire. The Plaintifts
had not done anything on it. By then the Plaintiffs were not living on the property. It was only the
lantern bushes that had grown on it.

When DW - 2 acquired the property, he dug for cassava and banana trees for 2 to 3 years. There was
the dispute in that the Plaintiffs alleged that DW - 2 was encroaching. They claimed DW - 2 was
encroaching with boundary of the land and trespassing. The complaint was brought to the attention
to the Chief. The Chief checked and he indicated in a letter dated 27" March, 2008.

They also lodged a complaint with Lands Registry of Land Reference 773 and 364. The land Registrar
prepared a Report of 8" May, 2008 produced as Defence Exhibit — 1. (Refer) — The dispute that had
been there was merely about boundary. DW- 2 refuted that the Plaintiffs were in occupation of the
suit property and they would occasionally lease to the other persons. This would be possible as there
was a mud semi-permanent structure. The team from the land offices came and they never saw any
graves. Mr. Newton Maghanga Mwasi died. He was never substituted. DW — 2’s brother acquired the
property. He demarcated, built the structure. DW - 2 never saw any of them on the property. In any
case, the building that his brother built collapsed. The claim to have been in continuous possession

and without interruption was frivolous.

G. Cross Examination of DW — 2 by Mr. Mwakisha Advocate

50.

S1.

3
o

DW - 2 informed Court that he had been in the United States of America for a while. He came back
to Kenya in the year 1970. He retired in the year 1976 as the Deputy Secretary from the office of the
President. He had been a fairly a busy man. He lived a quarter kilometer from the property. According
to him, from the junction its 200 metres to the suit/land. Land Reference -364 hence it’s not a quarter
kilometer. As one moved, you found Mr. Mwakisha and Mr. Richard Mwakasha. The son had testified.
There were several people on these parcels of land. There was a library built on Plot No.1575 - “Mary
Tango Memorial Library”. It was put up based on personal efforts and donations from the well-wishers.
Mr. Mgiriama Nyatta in the year 1970 was in the process of selling it to Mr. Newton Maghanga Mwasi.
He never occupied it. The structure collapsed before DW — 2 bought the land. Before that they were
no tenants. They never occupied the house. All he knew was that the property was always vacant. He
never saw any property there on the land. Amos Kituri put up the fence. He died and DW - 2 never
knew where he was buried. He never used the land. DW - 2 did not know why Mr. Kituri could not
take up possession and why he sold oft the land to him. It was out of desperation as there were other
people in occupation of the land.

The photographs were for Plot Werugha/Werugha 364 in the years 2010. People were vandalizing the
plot. DW — 2 had not seen a letter dated and a notice to produce. For him, there had never been any
uprooting of the plantation. He had not seen it. After the purchase of the land, he started cultivating
on it. The Plaintiffs complained of the boundary set on Plot Numbers 773 and 364. They never
complained that this was their land. DW — 2 was not aware of the plot No.773. He testifying that the
Plot No.364 was not occupied from year 1963. Mr. Amos Kituri erected the fence and only intended
to build a supermarket but he did do anything else. The letter was by the chief. His name was Mr.
Boniface Mghagha, there was a dispute. It’s the Land Registrar who came to resolve the boundary
dispute with the participation of everybody and made a report on boundary dispute. He was not aware
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of any other issue thereafter. They were insisting DW — 2 had been encroaching onto their land. They
said he was getting into their graves.

H. Re - Examination of DW - 2 by Mr. Otieno Advocate

S52.

53.

DW - 2 was referred to Defendant Exhibit 1. It was titled “boundary resolution”. The complaint
lodged by the Plaintifts was that DW — 2 had been encroaching on their land. It was a boundary dispute.
Thus, all along it was a boundary investigation. There was remarking of the boundaries with tapes and
nobody raised any questions.

DW - 2 had never been shown of any photographs of the activities they did on the land. There was
no complaint on the barbed wire by Mr. Amos Kituri. There was no order directing DW - 2 from
utilizing his property. When he took over the property there were no plantations hence the allegations
of him uprooting was far-fetched. There was no evidence of the Plaintiff’s development on the suit
property. DW - 2 had not been shown any lease or tenancy agreement showing the Plaintiffs were
leasing out the land. DW — 2 came from United States of America in the year 1970. He used to come
home very often as he used to build a library. His parents were old. He could never have stayed over
12 years without ever going home. The Plaintiffs never took possession of the property. That was the
close of the Defendants Case.

V. Submissions

54.

55.

56.

Upon the closure of the Plaintiffs’ and the 1% and 2™ Defendants case the Honorable Court gave
direction with clear time frame in the filing and service of written submissions. Pursuant to that all the

parties complied accordingly and court reserved a date to render judgment on 1* March, 2023.

However, in the course of penning down the draft Judgement, it came to the realization of the Court
that there was significant need to conduct a Site Visit on the strength of the provision of Section 173 of
the Evidence Act, Cap. 80 and Order 18 Rules 11 of the Civil procedure, 2010. Hence, upon seeking the
consensus of the parties, it was agreed the visit be conducted on 26" October, 2023. The Judgement
date was re — scheduled to 23 January, 2024 from the afore - stated date. But, for a reason explained
to the parties, it was then delivered on 25 January, 2024 through Micro — Soft Teams Virtual means.

For ease of reference, with the leave of Court the Plaintiff filed three sets of Submissions dated 29"
September, 2022; 5™ December, 2022 and 9 December, 2023. While, the 1% Defendant filed two of
their submissions dated 21* November, 2022 and 17" November, 2023.

A. The Written Submissions by the Plaintiffs:-

57.

On 29* September, 2022, the Learned Counsel for the Plaintiff through the Law firm of Messrs.
M.A. Mwinyi and Company Advocates dated even date Mr. Mwakisha Advocate commenced his
submissions by providing the with a detailed background information of the suit as contained in the
pleadings and the evidence adduced in court. He reiterated that the Plaintiffs claim was for the suitland
on adverse possession. In their capacity on account of their exclusive continuous and uninterrupted
occupation of the suit land. He indicated that seen from the Registry Map Sheet No. 9 produced in
evidence for the Plaintiffs to be a small enclave to the South Eastern top of Plot No 773. According
to the Counsel the area map sheet was important here as the area laid out of the various adjacent or
neighboring plots would be important in aiding the court to appreciate both the historical and ground
scenario as set up by the testimonies on record.
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58.

59.

60.

The Learned Counsel stated that the Plaintiffs relied on the evidence of five (S) witnesses — being 2™
Plaintiff — (PW-4), 3 Plaintiff (PW-5), the Land Registrar (PW-1), and the two (2) neighbors PW-2
and PW-3 respectively.

According to the counsel their evidence was that since the land adjudication of the parcel during the
land adjudication/ consolidation process in the area between the years 1968 to 1970 they were allocated
parcel No. 364.

The 1" Defendant confirmed that there was a sale agreement between his brother Mr. Mgiriama Jefsa

as the registered proprietor and the 1* Plaintiff to sell the suit land but which fell through.

That the 1" Defendant testified that his brother has wanted to put up a traditional liquor club on the
land but was denied Licence and hence he got constrained to sell it. Hence this was an indication he
had never taken possession.

He further stated that the Plaintiffs had exclusive possession and open control of parcel No. 773 and
364. The 1" Plaintiff had in the year 1996 instituted a suit at Voi before the Magistrate Court, which
apparently has no jurisdiction to deal. There was evidence that prior to the agreement the Plaintiffs had
taken possession of the suit land and the first question was whether such apparent consensual entry
could give rise to prescriptive rights upon which a claim for adverse possession would lie. For this, the
Learned Counsel argued that adverse possession would still be sustained where there was entry on land
but ultimately there was unconcluded conveyance. To buttress on this point, he cited the case of Public
Trustee —Versus Waruru Ndegwa (1984) eKLR where Madam J.A. held:-

“ Adverse Possession should be calculated from the date of payment of the purchase price to

the full span of 12 years of the purchaser taken possession of the property because from this
date the rue owner is dispossessed of possession”

Further the Learned Counsel cited the case of Sisto Wambugu — Versus- Njuguna (1983) eKLR where
the court recognized exclusive possession pursuant to a sale that never was as being capable of providing
a platform upon which time would run for purposes of limitation. They denied that the dispute
between the parties was not merely one of boundary dispute. The Learned Counsel averred that this
assertion emanated from the letter by the local chief dated 27" March, 2008 Boniface R. Maghanga —
Exhibit — 1 the report by the Land Registrar Taita Taveta, allude to a boundary dispute holding that: -

“Remember I also visited the site on same issue same weeks past and advised you all on what

to do. Lastly, I referred you to Lands Office on 13.3.2008 for boundary. Re-marking on your
land parcel number Werugha/Werugha/773.

The Learned Counsel out rightly castigated these position and the contents of the letter
having been crafted by a lay person not well versed on matters of law and in particular the
principles of the Land Adverse Possession.

The Learned Counsel averred that following the Chief’s recommendations a meeting was
convened at the site with the L