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This Application before me is for determination of the Plaintiff’s Notice of Motion dated 26™ September, 2017 brought under order 12(7) of

the Civil Procedure Rules and section 1A 1B of the Civil procedure Act seeking the setting aside of an order made by this court on 18 th
September, 2017 dismissing the suit and reinstating the same.

The Application is based on the grounds that the date the suit was fixed was for hearing, the same was not convenient as the plaintiff
advocate was engaged in Nyamira law courts and he listed 8 matters that he was engaged in. He further stated that the hearing notice was
received under protest and that his mistake not to attend court on the said date should not be visited upon the Plaintiff.

The Respondent opposed the said Application and filed a Replying Affidavit stating that the Plaintiff’s advocate chose to stay away from
court despite service of a hearing Notice and that the Plaintiff has failed to prosecute the case since filing the same.

I have read the Application before me and the Replying Affidavit filed in opposition to the same and the issue for determination before me is
whether the applicant herein deserves the discretion of the court in reinstating the suit.

The Applicant’s suit was dismissed on the 18th September, 2017 when counsel failed to appear. However, from the record it is evident that
the hearing date was taken exparte in the absence of the Plaintiff’s advocate and since he states that he received the said notice under protest
as he was engaged elsewhere I should not visit the mistake on the plaintiff.

Secondly, the plaintiff was without any inordinate delay applied for the setting aside of the order for dismissal which in my mind shows his
desire to have the matter heard.

Lastly it shall serve the interest of justice if the suit herein is heard on merit.

The upshot of the above is that I will allow the Plaintiff’s Application dated 260 September, 2017 and I set aside my order of dismissal of the
suit dated 18t September, 2017 and that the dismissed suit is reinstated.

Orders accordingly.
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