REPUBLIC OF KENYA

IN THE HIGH COURT OF KENYA AT BOMET

CRIMINAL APPEAL NO. EO13 OF 2025

DUNCAN KIPNGENO KOECH

APPELLANT

an ntence in Criminal Case

by>Hon. Kimtai B.M in the Senior

JUDGMENT
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1. The Appellant was charged for the offence of grievous harm
contrary to section 234 of the Penal Code. The
particulars of the offence were that on 10" May 2025 at

1600 hours at Saruchat Village, Tembua Location in Sotik

Sub-County within Bomet County, he did gri us harm to

2. The Appellant was convicted onjhis

plea of guilty and

was senten to Imprisonment.

wit he conviction and sentence, the

aled against his sentence.

g the first appellate court, | have a duty to re-

evaluate the evidence on record.
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The Appellant’s submissions.

5. Through his written submissions dated 17" November 2025,

the Appellant submitted that the conviction Wwwas based on an

voluntarily or freely ple

intoxicated and the

Gachara v

mission that the facts of the case
strate malice, intention or unlawfulness. That
rt should not accept a guilty plea where the facts
as read did not disclose the offence. He relied on
Atito v R (1975) EA 278. It was the Appellant’s further

submission that sentences ought to be proportionate and the
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trial court should consider an Accused’s mitigation. That the

10-year sentence was harsh.

The Respondent’s submissions

. Through their written submissions dated 2 November

Respondent’s submission that the complainant
had forgiven the Appellant and urged this court to review the
sentence to promote family harmony and encourage

reconciliation.
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Before | begin my analysis, | observe that the Appellant was
convicted on their own plea of guilty. Section 348 of the

Criminal Procedure Code provides: -

No appeal shall be allowed in thegcase of accused
person who has pleaded _guilt
convicted on that plea by a su

as to the extent or legalit

10. It has however above section of the law
Is such as the present one.

dete David Munyoki v

Repu KECA 421 (KLR) held: -

s long been settled that Section 348 of the

ninal Procedure Code which provides that no
appeal is allowed in a conviction arising from a
plea of guilty, except to the extent and legality of

the sentence, is not an absolute bar to
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challenging such a conviction on any other
ground. Indeed, in Ndede v R [1991] KLR 567,
this Court held that the court is not bound to

accept the accused person’s admission of the

The list of
lead the
appeal

wn plea of guilty, are not

11. in Muendo Musau v Republic

John

A 266 (KLR), the Court of Appeal held: -
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“There is a long line of authority to the effect
that the bar to an appeal against a conviction

based on a guilty plea is not absolute.....”

12. From the above authorities, this court rmitted to
consider the grounds of Appeal rai
despite the provisions of sect
Procedure Code. It is o ideration and

analysis that this co hether the

Appellant’s convi was s

13. e consideration to the trial

give

2025. The two issues that arise for my

on are: -

i) Whether the plea was unequivocal
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ii) Whether the sentence was harsh and excessive.

i) Whether the plea was unequivocal.

ented during

14. | have noted that the Appellant was unrep
the trial and that one of his grounds ¢
plea he entered was equivocal.
was accorded a fair trial in

a process in

Constitution of Keny

the trial court.

15. The process ea ided under Section 207(1)

edure Code which states: -

to a plea agreement;
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(2) If the accused person admits the truth of the
charge otherwise than by a plea agreement his
admission shall be recorded as nearly as possible in

the words used by him, and the court shall convict

him and pass sentence upon or make an er against
him, unless there appears to it su

contrary:

Provided that after i fore passing
sentence or m urt may permit or
require the co ine to the court the

facts upon w

ollo vs Republic (Criminal Appeal EO31
2024] KEHC 2664 (KLR) (14 March 2024)

), Mrima J. held: -
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“The process of plea taking is one that must be
guarded jealously with strict adherence to
procedure lest an accused person loses their

liberty summarily.

In Criminal Appeal 365 of
Musau -vs- Republic [20
Appeal, in referenc
Republic discusse

follows;

e wish to state that we

line e procedure followed before the
e time of taking the plea. The
iples to be applied in plea taking in all
al cases were well enunciated in the locus

icus case of Adan vs Republic [1973] EA 445

where the Court held: -
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(i)The charge and all the essential ingredients of
the offence should be explained to the accused in
his language or in a language he understands.

(ii)The accused’s own words should be recorded

and if they are an admission, a of guilty

should be recorded.

(iii)The prosecution s ly
state the facts and Id be given
an opportunity t e facts or
to add any

(iv)If the agree with the facts

or raise

should be recorded.”

17. | have gone through the trial court proceedings and | have

noted that the Appellant took plea on 13" May 2025 when
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the substance of the charge was read and explained to him
in a language he understood and he replied “it is true”, a
response which was recorded by the trial court and a plea of

guilty entered.

18.

19. ave noted that the
rocedure in recording the

the charges and the facts

20.1t is salient to note that a guilty plea can be overturned at
the mitigation stage if the Accused at mitigation submits and

contradicts what he had pleaded guilty to or admitted to. In
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the event of such an occurrence, the trial court should
change the plea to a not guilty plea. The Court of Appeal in

the case of John Muendo Musau (supra) observed: -

offence he has_ al
convicted for,
guilty. That is to say th

chan is e before sentence.”

th ppellant’s mitigation in the trial

issions did not negate any facts of the case.

22 .Flowing“from the above, it is my finding that the Appellant’s
plea was unambiguous and unequivocal and the Appellant

was properly convicted of the offence of grievous harm.
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ii) Whether the sentence was harsh and excessive

23.The Appellant was charged and convicted of the offence of
grievous harm. Section 234 of the Penal Code provides

that: -

Any person who unlawfully doe rievo harm to

another is guilty of a felony li

imprisonment for life.

24.The Appellant w encedhto ears for an offence
which carried a sentence [ isonment.

@ ed th rcumstances of the case and | have

that the Ap ant was the complainant’s son. The

omplainant’s) Affidavit dated 5™ November 2025
where he stated that he had forgiven the Appellant and

asked this court to review the Appellant’s sentence. Having
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considered the above, it is my finding that the Appellant
shall benefit from the mercy of this Court. | also factor in the
fact that the Appellant pleaded guilty to the charge and

appeared remorseful.

26.In the end, | set aside the 10-yea
substitute it with a sentence of
The Sentence to run fr t

May, 2025.

Judgement delivere ated a signed this 12" day of

May, 202

JULIUS K. NG’ARNG’AR

JUDGE

Judgement delivered in the presence of;

Siele/Susan - Court Assistants
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Mr. Magoma for the State

Appellant - present

N
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