REPUBLIC OF KENYA

IN THE HIGH COURT OF KENYA AT BOMET

SUCCESSION CAUSE NUMBER 21B OF 2024

ZACHARIA KIPKEMOI KA 1sT
PETITIONER
JACKLINE CHEPKOECH VINDU ... 2NP
PETITIONER
VS
OING ....c.ciimimnernnnnns OBJECTOR
RULING

1. In this matter, a Grant was issued to the Petitioners on 7%

December 2023 and thereafter a Certificate of Confirmation
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of Grant was issued on 2™ April 2025 in respect of the

deceased’s estate known as KERICHO/CHEMOIBEN/129.

Summons for Revocation

2. The Objector filed her Application for e Gra

dated 5™ April 2025. Through h

Kamoing and Joseph

list of beneficiaries to this court and
that the said Joseph Chepkwony was not a

e deceased’s estate.

3. It was the Objector’'s case that when her husband (Joshua

Kamoing) died, she took over Kericho ELC Number 70B of
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2021 to its conclusion and the court ruled that the defendant
(Joshua Chepkwony) was entitled to a refund of the purchase
price as the sale violated section 45 and 82 of the Law of

Succession Act. That at the time the Grant was confirmed,

the Judgement in Kericho ELC Number 70 2021 had

estate. It was the Objec
Chepkwony was given 3.5%cre s estate yet

he was not a ben

the Grant faulty. The Objector further submitted that this

court lacked jurisdiction and ought to down its tools. That the

deceased’s estate was situated in Kericho and yet the
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succession cause was filed in Bomet. She relied on section
47 of the Law of Succession Act and re Estate of
Shajama Mohamed (Deceased) (Miscellaneous

Application 30 of 2022) [2025] KEHC 1509 (KLR).

of the Law of Successi

Wasike v Hudson Simiy

Response

idavit dated 23™ July 2025, the 2™

court for want of pecuniary jurisdiction. That they did not

obtain the Grant fraudulently as alleged by the Objector as
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the same was issued with the consent of all the beneficiaries

and more so during the lifetime of the Objector’s husband.

8. It was the 2" Petitioner’s case that in relati

Number 70B of 2021, the Obje

so. That the Judgement was

the 2" Petitioner’s se

purchaser for value as

deceased’s ate:

sta that after the purchase, Joseph
t he had lived peacefully on the said portion
years and the Objector had instituted the said
Objection in bad faith. The 2" Petitioner further stated that
when the matter came up for confirmation of the Grant, all

beneficiaries of the estate including the Objector’s husband
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agreed on the mode of distribution and further agreed that
the Objector’'s husband would receive 1.617 acres while
Joseph Chepkwony would receive 3.5 acres of the deceased’s

estate. That the Objection was an afterthought and was

meant to derail the conclusion of t succession

proceedings.
10. Through their written sub anuary 2026,

bought 3.5

35 one of the beneficiaries of the deceased’s estate.
11. It was the Petitioners’ submission that in Kericho ELC
Number 70B of 2021, the Objector’s husband sought to evict

Joseph Chepkwony alluding that at the point of sale, he had
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no capacity to do so. That the court ruled that he ought to
refund Joseph Chepkwony Kshs 3,320,000/= and he failed to
do so meaning the Judgement was overtaken by events. It

was the Petitioners’ further submission that the Grant was

any objection.

12. | have gone thro the entire or d the only issue for

atio er<the Grant dated 7t

my deter

n 2" April 2025 should be

jurisdiction, this court had unlimited original
to hear and determine any civil or criminal
matte provided for under Article 165 (3) (a) of the

Constitution. Succession proceedings as in the present
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case fall squarely in this court’s jurisdiction. This argument

thus fails.

14. The law on revocation of Grants is provid or in Section

76 of the Law of Succession Act whi

A grant of representati confirmed,
may at any time be the court
decides, either ny interested party

or of its own m

obtain the grant were

as obtained fraudulently by the
false statement or by the
Iment from the court of something material

e Case,;

(c) that the grant was obtained by means of an

untrue allegation of a fact essential in point of
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law to justify the grant notwithstanding that the
allegation was made in ignhorance or

inadvertently;

(d) that the person to whom the grant was made

has failed, after due notice a without

reasonable cause either-

(i) to apply fo rant within
reof, or such

order or allow; or

iligently with the

the estate; or

ce to the court, within the time
cribed, any such inventory or account
f administration as is required by the
provisions of paragraphs (e) and (g) of
section 83 or has produced any such
inventory or account which is false in any

material particular; or

BOMET HIGH COURT SUCC. CAUSE NO. ZIB OF Z0ZZ - RULING n



(e) that the grant has become useless and

inoperative through subsequent circumstances.

15. In the present case, the Objector stated thabthe Grant was
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16. In reference to the above, Joseph Chepkwony swore an
Affidavit dated 26™ February 2024 in which he stated that he
purchased the piece of land from the Objector’s husband and

had built a permanent house and had planted tea bushes.

Joshua Kamoing assured

succession suit, his nam ou

the deceased’s
Agreements bet

evidence co tents of the Petitioners’

ownership. The same lay with the Environment and Land

Court. It is the primary duty of the Probate court to distribute
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the free estate of a deceased. In the case of re Estate of

Julius Ndubi Javan (Deceased)

[2018] KEHC 8523 (KLR), Gikonyo J. held: -

od before confirmation.”

18. Similarly, in re Estate of Stone Kathuli Muinde

(Deceased) [2016] KEHC 3725 (KLR) the court held that:
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o wnnnnnn It is not the function of the probate court
to determine ownership of the assets alleged to

be estate property. That jurisdiction lies

elsewhere.

property,

party, should b the civil
process in brought before a
civil court ith the provisions of

ean filing suit at the
s, or at the Civil or Commercial
of the High Court, or at the
nment and Land Court. If a decree is
ed in such suit in favour of the claimant,
then such decree should be presented to the
probate court in the succession cause so that

that court can give effect to it”.
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19. In the final analysis, it is my finding that it is in the interest
of justice that the ownership of the deceased’s estate is

determined as a matter of precedence to enable this court

distribute the deceased’s free estate. In the ci stances, it

is my further finding that the Grant dat
was ripe for revocation as provid

Law of Succession Act.

20. In the end, the A

the Grant d

HON. JULIUS K. NG’ARNG’AR
JUDGE
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Ruling Delivered in the presence of;
Susan/Siele Court Assistant
2"d Petitioner - present
Objector - present

N
N
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