REPUBLIC OF KENYA
IN THE ENVIRONMENT AND LAND COURT AT BOMET
ELC CASE NO. E052 OF 2026
(FORMERLY KERICHO ELC CASE NO. 3 OF 2020)

ALEXANDER KIPNGETICH KIMETO (Suing as the L
Representative of the estate of Daniel Kikwai

DEFENDANT

LEONARD LANGAT
DEFENDANT

ELIJAH KIMETO

ALICE KIMETO..........:
DEFENDANT

DENNIS KORIR
DEFENDAN

RULING.

g 1s in respect of the Defendants/Applicants Notice
of Motion application dated 28™ June, 2025. The application
is expressed to be brought under Article 159 (2)(d) &
Article 50 (1) of the Constitution of Kenya, Sections 1A,

1B, 3A & 63 (e) of the Civil Procedure Act and Order 51
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Rule (1) & Order 18 Rule 10 of the Civil Procedure

Rules.

2. The application seeks the following prayers;
a. Spent \
b. That this Honourable Court
pleased to set aside the ex
hearing and proceedings. @
c. That this Honourable urt E

pleased to grant ve e

ea
Defendants to th statement

of defence.
d. That the is application
be in

o

sed on the grounds on its face and the

affidavit of Elijah Kimeto the 3™

t/Mpplicant that is sworn on 28" June, 2025.

Factual Background.

4. The PlaintifffRespondent commenced the  present

proceedings vide the Plaint dated 16" January, 2020 which
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plaint was amended on 1t August, 2023. In the Amended

Plaint, the Plaintiff seeks the following prayers;

a.A permanent injunction restraining
the Defendants either by themselves,
their servants, employees, agen

personal representatives and/or

other person acting for themn
on their behalf from sellin
of, alienating, transferring a
any other manner whatsoewxer dealing

with and/or intermeddling that
parcel of land k as,Ti Number
Kericho/Ndarawett or any

portion the
b.A d rati that any sale or
di itio at property known as

wetta/1048 or any
ereof by the Third, Fourth
Defendants to the First and

ond Defendants is null and void ab

itio for want of authority or grant of
representation in terms of Section 45
of the Law of Succession Act.

c. A declaration that the Defendants
have contravened Section 45 (1) of
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the Law of Succession Act and are
thus guilty of an offence and are each
liable to a fine not exceeding ten
thousand shillings or to a term of
imprisonment not exceeding one year
or both.

d.A declaration that the First an
Second Defendants are tresp
that parcel of Iland k
Kericho/Ndarawetta/104

e. General damages for tres S.

f. Mesne profits at rate Kshs.
369,600/= per MNfr January
2019 till th d Second
Defenda that parcel of land
know icho/Ndarawetta/1048.

g. Special d of Kshs. 120,000/=

h e aggravated and or

iti amages.

r compelling the First and the

onhd Defendants to forthwith
cate that parcel of land known as
Kericho/Ndarawetta/1048, remove all
fences and other structures they have
erected thereon and uproot tea and
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other crops they have planted thereon
at their own cost.

j« In default of prayer (e) above within
thirty (30) days from the date of

judgement, the First and the Second
Defendants do pay the Plaintiff Ks
240,000/= as costs for uprootin

parcel of land now
Kericho/Ndarawetta/1048.

k. The OCS Silibwet lice S n do
supervise the ev

and other crops planted by

and the Second Defendants

j the First and
the Second e nd provide

security go ilitate), the removal of
fencesi™a her structures and
ing ea and other crops
= e First and the Second
2 ts on that parcel of Iland

As Kericho/Ndarawetta/1048.
erest on (e), (f), (g) and (h) above
Court rates from the date of

judgement till payment in full.

m. Costs of this suit.
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n.Such further or other relief as this
Honourable Court deems fit and just
to grant.

5. The Defendants/Applicants entered appearan on 5%

February, 2020 but have to date not filed a gS.

'r p for hearing

irected that it be served

6. The application under consideratio

on 1% July, 2025 when the Court

upon the Plaintiff/Responden

7. On 16™ Septem ourt issued directions that the

application anvas by way of written submissions.

was mentioned severally to confirm filing of

s béfore it was reserved for ruling on 28 January,

The Defendants/Applicants Contention .
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10.

11.

12.

The affidavit in support of the application is sworn by Elijah

Kimeto the 3™ Defendant/Applicant.

He contends that he is swearing the said affidavit on behalf

of the 1%, 2"9, 4™ and 5™ Defendants/Applicants

He also contends that in the year 2024 advocates

on record informed him that the suit was -'

of prosecution.

ssed for want

He further conte 6"une, 2025, he received a

call from thej ates who informed him that the

suit againstithe een reinstated and heard ex parte.

t their previous advocate informed him that
served with a hearing notice on 2™ January, 2025
which notice stated that the matter had been scheduled for

hearing on 28" January, 2025.
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14.

15.

16.

17.

18.

19.

It is his contention that their previous advocate on record
informed him that he was not able to attend Court on the

said date because he was sick.
It is also his contention that their previou cate on

record was not served with any other docu
It is further his contention that he has Q ieved that

the suit against them was dismissed for

prosecution.

He contends that he fu instructed their previous

advocate to file tatepe f Defence and adds that they

have a defe &e ble issues.

He r that he is the son of the deceased
e it parcel of land and a beneficiary of his

It is his contention that the Plaintiff/Respondent has been

frustrating the succession proceedings by instructing the
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20.

21.

22.

23.

Chief not to issue them with an introductory letter thereby

denying them peaceful enjoyment of their inheritance.

It is also his contention that if the application under

consideration is not allowed, they will suffer injustice

as the Plaintiff/Respondent will disinherit th

It is further his contention that t PI@pondent will
apph

not suffer any prejudice ifythe n is allowed as

prayed.

He contends t r application is allowed, the

Court will ngt be o%each a just and fair determination
of thegaispute.

ends that there will be a miscarriage of justice

and they will suffer irreparable loss and damage unless the

prayers sought are granted.
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24.

25.

26.

27.

He ends his deposition by stating that the application under

consideration has been filed without unreasonable delay.

The Plaintiff/Respondent’s Response to the

Defendants/Applicants application.

The Plaintiff/Respondent filed a Reply

18th July, 2025 in response to the

application.
He deposes that he file e semt suit on 17™ January,
n

2020 and summagns t appearance were issued and

served upongth en s/Applicants on 27" January,
2020.
\eposes that upon service, the

ts/Applicants appointed the firm of Kadet &
Company Advocates to represent them and goes on to state
that the said firm of advocates filed a Memorandum of
Appearance on 4™ February, 2020 on behalf of the

Defendants/Applicants.
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28.

29.

30.

31.

He further deposes that the 1t Defendant/Applicant vide an
Authority to Plead dated 4" February, 2020 appointed the 2"

Defendant/Applicant to plead on his behalf.

It is his deposition that the 4™ and 5™ Defe /Appligants
vide the Authority to Plead also daté ﬂ.
appointed the 3™ Defendant/Applicant to%app

on their behalf.

It is also his depositi %ﬁled a Notice of Motion
application d an , 2020 together with the Plaint
which the 2 a Defendants/Applicants responded to
vid y idavits that were sworn on 5™ February,

ary, 2020

ar and plead

It is further his deposition that despite service of a mention
notice to confirm filing of  submissions, the
Defendants/Applicants did not attend Court nor file

submissions.
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32.

33.

34.

35.

36.

He deposes that the Court delivered a ruling on 19* January,
2023 and the orders issued therein were on 23" January,

2023 served upon the Defendants/Applicants.

He also deposes that the matter was or pre-trial

directions on 21% February, 2023 w adlocates on

record sought and were granted |l@ave to the Plaint.

He further deposes that edghis Plaint on 3™ August,

e
2023 and it was sgrve 0 e Defendants/Applicants.
It is his depaqsitiof, that t atter was fixed for hearing on
14" May, 2024 efendants/Applicants were served

on 30 April, 2024.

o his deposition that on the said date, the
Defendants/Applicants did not attend Court. He also states
that the suit was dismissed for want of prosecution as his
Counsel did not appear physically in Court as he thought that

the matter would proceed virtually.
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37.

38.

39.

40.

It is further his deposition that he filed an application to

reinstate the suit dated 14™ May, 2024 which application

was served upon the Defendants/Applicants and allowed by
the Court on 26™ September, 2024. &
0 OL

He deposes that the suit was then sc % earing on
28™ January, 2025 and goes(on to e that the
Defendants/Applicants we serve ugh their then
Counsel on record with ring natice on 30" December,
2024,

He also dep af\the proceeded for hearing on 28"

January, 2025 | ence of the Defendants/Applicants

wh

er deposes that the matter was scheduled for
mention to confirm filing of submissions on 25% June, 2025
when the then Counsel for the Defendants/Applicants

appeared in Court and feigned ignorance of the proceedings.
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41.

42.

43.

44.

It is his deposition that the Defendants/Applicants admit at
paragraphs 3 and 4 of their affidavit in support of the
application under consideration that they were aware of the
present proceedings.

It is also his deposition that from the forego cleap that

the Defendants/Applicants slept on the d failed to

file a Statement of Defence withintime.

It is further his depositi Ns been advised by his
t the

advocates on record fendants/Applicants have

not establis nt ons for this Court to grant the
prayers sought.
% ses that any alleged inaction by the

to warrant the grant of the orders sought.

ts/Applicants counsel is not an excusable mistake
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45.

46.

47.

48.

He further deposes that the Defendants/Applicants have not
demonstrated any steps they took to prosecute the matter

and/or file a Statement of Defence.

It is his deposition that the allegation that for the
Defendants/Applicants was unwell when the ame for

hearing is unsubstantiated and does am the delay
and/or failure to file a Statement ofidefenCeguithin time.

It is also his deposition heNis adyvised by his advocates
on record that the DefendaRts/Applicants are guilty of laches
and the appli de nsideration is an afterthought.
He goes on to tey that the Defendants/Applicants are
deli I ting to frustrate and delay the

osal of the present suit which was filed five

It is further his deposition that he is also advised by his

advocates on record that the Defendants/Applicants do not
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49.

50.

51.

have a defence that raises triable issues as the attached

draft defence consists of mere denials.

He ends his deposition by stating hat the
Defendants/Applicants application is incompet merited
and is otherwise an abuse of the Court proQ

Issues for Determination. Q

The Defendants/Applicantsqfiled the missions on 21%
October, 2025 while P Respondent filed his

submissions on 2Z™ Jan

-

The Defendants/ liI@ants submit on the following issues;

t e Defendants/Applicants
e heard were affected.
Q er the Defendants/Applicants
e a valid and justifiable reason for
failing to attend Court for hearing.
c. Whether the Defendants/Applicants

have a defence that raises triable

issues.
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52. On the first issue, the Defendants/Applicants rely on
Articles 47 & 50 of the Constitution of Kenya, the Fair

Administrative Action Act, 2015, the judicial decision of

Karanja vs Sikalieh - Chairman Karen L istrict
Association (Constitutional Petition 22)

[2022] KEHC 15924 (KLR) and reitefa F

the affidavit in support of the appthion.

53. The Defendants/Applica iterat at the suit proceeded

rments in

for hearing in tReir eRCe thereby denying them the

opportunity \
\ licants submit that it will be unjust if

emned unheard as this is contrary to the

ion and principles of natural justice.

55. The Defendants/Applicants rely on the judicial decisions of
Mbaki & Others vs Macharia & another [2005] 2 EA
206, Onyango Oloo vs Attorney General [1986-1989]

EA 456 and Pashito Holdings Ltd & another vs Paul
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56.

57.

58.

59.

Nderitu Ndungu & 2 Others [1997] eKLR in support of

their submissions.

It is the Defendants/Applicants submissions that the doctrine

of audi alteram partem is the cornerstone of

and it provides that no person shall be con un rd.

The Defendants/Applicants reit teQeir previous

counsel was served with ga heari natice but he was

indisposed on the date t Me up for hearing.

It is also the enda

Court ough to\

adjo \ to a later date that would have been
% | the parties.

It is er the Defendants/Applicants submissions that such

licants submissions that the

e interest of justice and fairness

an adjournment would have accorded them a fair

opportunity to cross examine the Plaintiff's witnesses,
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60.

61.

62.

challenge the evidence presented and adequately prepare

and file a defence.

On the second issue, the Defendants/Applicants gely on the

Court when the suit came up for hear

Counsel on record was indisposed.

The Defendants/Applica sublmitgthat their involuntary

absence should not be Reld@gainst them.

The Def n@n s also submit that mistakes and/or

omi | should not be visited upon litigants.

D /Applicants rely on the judicial decisions of
% hemwolo & another vs Augustine Kubede
[1982-83] KAR 103 at 1040 and Belinda Murai &

anothers vs Amoi Wainaina [1978] LLR 2782 in support

of their submissions.
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63.

64.

65.

On third issue, the Defendants/Applicants rely on the judicial
decision of The Shade Motors Ltd vs D.T Dobie &
another [1995-1998] 1 EA 324 and submit that they have
attached to the affidavit in support of the application a copy

of their Draft Statement of Defence.

The Defendants/Applicants also sub {her Draft
Statement of Defence, they have Faised iSsuesion the extent
to which the Plaintiff/RespoAdent hachted their efforts
to administer the estate%ed

The Defendants an urther submit that they have
raised % ther they are trespassers on the

e
P (0] eased which issues are contested and

ro
Q xamination through oral evidence.
66. The Defendants/Applicants reiterate the averments in the

affidavit in support of the application and submit that it is

trite law that where a party demonstrates the existence of a
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67.

68.

69.

plausible defence, the Court should allow such a party to

defend their claim.

The Defendants/Applicants also submit that the Court should

exercise its discretion and set aside t parte

proceedings so as to allow for a fair and | w ermifation

of the suit.
The Defendants/Applicants further s itfthat they filed the
application under cons ti the earliest possible
opportunity and t% CoUrt to allow it as prayed.
The Plai t@ ubmits on the following issues;

t e application has been brought on

If of all the Defendants/Applicants.

ether the 3, 4t and 5th

Defendants/Applicants are entitled to the orders

sought.
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70. The Plaintiff/Respondent submits that the 3
Defendant/Applicant has filed the application under
consideration on his behalf and on behalf of the 4" and 5"

Defendants/Applicants.

71. The Plaintiff/Respondent relies on Order 13 the
Civil Procedure Rules and sub

Defendants/Applicants entered appeara b l

authorities to plead.

hen the

ey filed two

72. It is the Plaintiff/Resp submissions that in the first

Authority to a endant/Applicant appointed the

2" Defepdant/A to plead on his behalf.
intiff/Respondent’s submissions that in the

uthority to Plead, the 4% and 5%

Defendants/Applicants appointed the 3™ Defendant/Applicant

to plead on their behalf.

ELC CASE NO. E052 OF 2026 [BOMET] Page 22 of 38



74.

75.

76.

77.

It is further the Plaintiff/Respondent’s submissions that the
application under consideration has been filed by the 3™

Defendant/Applicant.

Defendants/Applicants, no authority to

1% and 2" Defendants/Respondefits ha
present matter. x

The Plaintiff/Respondeng, ralies the judicial decision of
Republic vs_Co S ly of Nakuru, Speaker for
the Naku n Assembly & George Mwaura

a x parte Samuel Waithuku Njane &

17] KEHC 5529 (KLR) in support of his

On the second issue, the Plaintiff/Respondent submits that
the Court should take into consideration the following issues

in determining the application under consideration;
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a. The reason for the failure to file a
defence on time.

b. The length of time that has lapsed.

c. Whether the intended defence
raises triable issues.

d. The respective prejudice each part
is likely to suffer.

e. Whether it is in the inter

justice to grant the orders so

78. The Plaintiff/Respondent rgiteratesWis erments in the

Replying Affidavit on th ro gy of events since the suit
was filed and submits t ndants/Applicants are not
deserving of th a t.

79. It espondent’s submissions that the

ants have not given a plausible reason for

reto file a Statement of Defence.

80. It is also the Plaintiff/Respondent’s submissions that the
Defendants/Applicants entered appearance on 4% February,

2020 but to date they have not filed a Statement of Defence.
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81.

82.

83.

84.

85.

It is further the Plaintiff/Respondent’s submissions that a
period of more than five years and six months has lapsed

since they entered appearance.

The Plaintiff/Respondent relies on the judici ision of
Habo Agencies Limited vs Wilfred Odh Musingo

[2020]eKLR in support of his submiss

The Plaintiff/Responde & that the

Defendants/Applicants a@mit t their counsel was served

with the hearing notice:

The PlaintifffRes t ‘also submits that even though the
Def \ s contend that Counsel was sick, no

alleged sickness has been availed.

The Plaintiff/Respondent relies on the judicial decision of
Peter Paul Muthoka vs Francis Kibiba Lelo [2012]
KEHC 2080 (KLR) and reiterates that the Draft statement

of Defence attached to the affidavit in support of the
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Defendants/Applicants application consists of mere denials

and does not raise triable issues.

86. The Plaintiff/Respondent relies on the judicial decision of

Abdalla vs Hassan & 15 Others KEELC 1 LR) and

urges the Court to dismiss the Defe /Appleants
application with costs.

87. It is the Plaintiff/Respondefit’'s sub i that he will be
prejudiced if the De n pplicants application is

allowed.

88. It is also t Pm pondent’s submissions that if the
I

ow the application under consideration,

o so while taking into consideration the

e the suit has been pending in Court.

89. The Plaintiff/fRespondent relies on the judicial decision of
Nderitu vs Nderitu & 3 Others KEELC 476 (KLR) and

submits that if the Defendants/Applicants application is
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allowed, the Defendants/Applicants should be ordered to pay

throw away costs of Kshs. 250,000/= within fourteen days.
90. The Plaintiff/fRespondent also submits that in the event of

failure to pay the said sum, the Court shoul ed and

deliver judgement.

Analysis and Determination. Q
91. | have considered the Deferdants/Appli s application, the
response thereto and t Nissions. It is my view
f

that the only iss determination is whether

application d 25 has merit,
92. The icants are seeking that the Court sets
te proceedings and grants them leave to file

atement of defence.

93. It is the Defendants/Applicants contention that in the year
2024, their Counsel then on record informed them that this

suit had been dismissed for want of prosecution.
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94. It is also the Defendants/Applicants contention that on 26

95.

96.

June, 2025, the 3™ Defendant/Applicant received a call from
their previous advocates on record informing him that the

suit was reinstated and that it proceeded ex parte

It is further the Defendants/Applicants ntiony that

Counsel also informed the 3™ Defenda t that he

was served with a hearing notice 2nd y, 2025 which

stated that the matter wa$, schedu hearing on 28"
January, 2025.

The Defendaat ica contend that their previous
Counsel on% ot attend Court on the said date
bec eWwaStsiek:

afendants/Applicants also contend that they had
instructed their previous Counsel on record to file a

Statement of Defence but he failed to do so.
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98. The Defendants/Applicants further contend that the failure to
file a Statement of Defence was occasioned by their previous
advocate on record which mistake should not be visited

upon them.

99. The Defendants/Applicants submit that the e attached
to the Affidavit in Support of t

c ion under
consideration a draft StatementVof Defemcef'which raises

triable issues.

100. The Plaintiff/RespondeRng o er hand contends that the
Defendants/A always been served with
hearing noti€es a ations filed in the present matter.

101. spondent also contends that the

tSYApplicants admit that their Counsel previously
on ord was served with a hearing notice which hearing
notice notified them that the suit was coming up for hearing

on 28" January, 2025.
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102.The Plaintiff/Respondent further contends that even though
the Defendants/Applicants submit that Counsel was sick, no
evidence has been adduced in support of the said
submissions.

103.The Plaintiff/Respondent submits that a perio e years

and six months has lapsed since the Defe /Appligants

104.The  Plaintiff/Respondent alsc&its that the
Defendants/Applicants e 0 given a plausible

entered appearance.

explanation for their fail to” file their Statement of
Defence. \
105.The int dent further submits that the draft

ence does not raise triable issues.

106.In the judicial decision of Githui v Thiongo & 2 others
[2025] KEELC 574 (KLR) the Court cited Shah v Mbogo

and Another [1967] EA 116 where it was held as follows;
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“This discretion (to set aside ex

parte proceedings or decision) is

intended so to be exercised to

avoid injustice or hardship

resulting from accident,

inadvertence, or excusab

mistake or error, but is

designed to assist a persga

has deliberately soug

by evasion or otherwis

obstruct or delay th ourse of

justice.” (EmphaSig mine)

107.A perusal of the sRHows that on 28™ January,

2025, the P nt gave evidence, closed his

case and the Coughyi directions on filing of submissions.

108 ) Applicants admit that their then Counsel on
Was served with a hearing notice which notified them
that the suit was coming up for hearing on 28%™ January,

2025.
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109.The Defendants/Applicants contend that their then Counsel

was not able to attend Court because he was unwell.

110.As submitted by the Plaintiff/Respondent, medical

documents have been availed to show that indeed

sick. Q
111.The Defendants/Applicants also ¢ te&y instructed
rd '

their previous advocate oMy reco

Defence but he failed tov

a Statement of

112.The Court of I Agencies Limited v Wilfred
Odhiambo{\ Mu 2015] KECA 987 (KLR) held as
foll

not enough for a party in

igation to simply blame the

Advocates on record for all manner

of transgressions in the conduct of

the litigation. Courts have always

emphasized that parties have a

responsibility to show interest in
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and to follow up their cases even

when they are represented by

counsel.” (Emphasis mine)

113. The Defendants/Applicants have taken the easier route; to

blame counsel previously acting for them ilure to

attend Court and file a written statem nce.

However, in the above cited judicial 0 Court of

Appeal held that it is not enough\for a Pe o0 blame his

advocates for mistakes an he conduct of a
suit and added that part ponsibility to follow up

on their cases even wheag t are€represented by Counsel.

114. Conse ue% line to set aside the ex parte
pro g il instead exercise my discretion and allow

ts/Applicants to cross-examine the

espondent.

115.Further, it is in the interest of justice to grant the
Defendants/Applicants leave to file their Statement of

Defence out of time.
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116.Before penning off, | note that the Plaintiff/Respondent has
extensively submitted on whether the application has been

filed on behalf of all the Defendants/Applicants.

117.The PlaintiffRespondent  submits the 3
Defendant/Applicant only has the a plead on

behalf
of the 4™ and 5™ Defendafits/Applic nd therefore the
Court cannot issue or inYfavaur of the 1t and 2"

Defendants/AppIi%
118.The application 28" June, 2025 has been filed by the
D

' s. The affidavit in support of the

sworn by Elijah Kimeto the 3™

tMpplicant.

119.He contends that he is swearing the said affidavit on behalf

of the 1%, 2"9, 4™ and 5™ Defendants/Applicants.
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120.As submitted by the Plaintiff/Respondent, no authority to

plead on behalf of the 1t and 2" Defendants/Applicants has

been attached to the affidavit in support of the application.

121.In the judicial decision of Okoyo v Guti

N\

(sic) the express auth
4th’ 5th and 7th
and affi i d make

representation their behalf.
How defendant did not
a X written Authority to
Swear

behalf of the said
da respondents. Whereas |
no that failure to annex the said

ority is not fatal (see
rownstone Agencies Limited &
another v County Government of
Bomet & another, Bomet High Court
Petition no. E002 of 2021), in the
absence of the said Authority, |

would take the depositions

others
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expressed in the Replying Affidavit
to be those of the 1 Respondent
only, and to the extent that there be
any part that draws from or purports
to be on behalf of a party who has
not duly authorized the dep

that part be expunged, struc o

14

be treated as inadmissibl

122.In the above cited judicial deciSion, rt held that

failure to attach an authorjty to swear i§ not fatal and it

opted to take the de expressed in the Replying

Affidavit to be those ofdthe

123.Similarly, il the ent suit, | find that failure by 3™
Defe icant’ to attach the authority to plead on
1%%and 2"* Defendants/Applicants is not fatal.

Dis ion.

o0 deposed to it.

124.Taking the foregoing into consideration, the
Defendants/Applicants Notice of Motion application dated

28™ June, 2025 is allowed in the following terms;
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a.Leave is hereby granted to the
Defendants/Applicants to file their
Statement of Defence out of time and
shall do so within 7 days of the date

hereof.

b.The draft Statement of Defen
annexed to the affidavit in supp
the application shall be deemn

c. The plaintiff/Respondent<\ shal ile

duly filed upon payment of

court fees.

reply to defence within 7 upon
service of the st e f defence.
d.Leave is he d to the
Defenda to recall the
Plain R ent for purposes of
cross=exa i only; within 30

e date hereof.
he application shall be in the

125.1t is so ordered.

DATED, SIGNED AND DELIVERED VIRTUALLY AT KERICHO
THIS 23%° DAY OF APRIL, 2026.
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L. A. OMOLLO
JUDGE.
In the presence of: -
Mr. Tonui for the Plaintiff/Respondent
bse

Miss Langat for the Defendant/Applican

N
Q
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