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(Pursua?nt to Sect/on 8(1) (0 and 56_ofthesData, Protechon Act, 2@1 9 and Régu/at;on

14 of the, Data Protecﬂon fff’omp/a/nts Handhng ;(Procedure andf Enfarcement?

Regeilaﬁons, 2021) & 4
-; 7~ ¥ P i
sA INTRODUCTIOIﬁ | | t i

1 The ¢Office | receive acompla\nt agamst itﬁe Respondents alieglné"“that !ihe
tRespandent sharEd hls personaT\data W|th the National Coundil of, Peoplefmth

.-"'
d ( -

*dlsablllty and the @ons@hdated Bank-of Kenyas Iegal departme;tt without his
ansent g \ #,“‘{
B. LEGAL BASIS e 4

35 ;—‘.“

2 Artlcle 31 (c) and (d) of the-€onstitution of Kenya-provides fer the r:g}ﬁ to privacy.
- Consequently, as an effert to further guarantee the same, the Dal;a( Protectlon Act,
2019 (hereinafter known as ‘the Act’) was enacted. &

3. The Office of the Data Protection Commlssl_h_z____f éﬁerelnafter ‘this Office’ and/or
‘the Office”) was established pursuant to Section 5 of the Act and is mandated with
the responsibility of regulating the processing of personal data; ensuring that the
processing of personal data of a data subject is guided by the principles set out in

Section 25 of the Act; protecting the privacy of individuals; establishing the legal

and institutional mechanism to protect personal data and providing data subjects
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with rights and remedies to protect their personal data from processing that is not
in accordance with the Act.

4. Section 8 (1) (f) of the Act provides that the Office can receive and investigate
any complaint by any person on infringements of the rights under the Act.
Furthermore, Section 56 (1) of the Act provides that a data subject who is
aggrieved by a decision of any person under the Act may lodge a complaint with
the Data Comm|55|oner 1R aeeord‘ance wrth‘fﬁ% A’Etm

5. This determrnatron |s premrsed on the pmvﬁrone of Reg _‘
Protection, (Complamts Handhng Procedure and Enforcerpent) Reg!
(the Erfiorcement Regulatlons) whrch states that.the Daé {Qg‘mm."

uporir the conc[usron of the mvestlgatlons make a determlnatron basefg on the

fi ndlngs of the mvestrgatrons - \ , ‘,‘-

¢ BACKGROUND or TI-iE COMPLAINT \ '

‘ complarnts were Iodged pursuant to Sectlon 56 of the Act and Regulatloo 40
, Enforcement Regulatrons “\ {; - ,-.

[;

notrﬂgatron letter requested the Respondent to furnish,the Offige with - A

a) Av response ¢o the allegation made against them by the Comp,la{want and a
contaget person who can prowde further details @s regards ;Iitfs complaint;

b) Any relevant materials of evidende'in support of thelr resﬁionse

c) The legal basis relred upon to reveal the comp!ar_‘_?, r e disability status to

third parties; iy R

d) An elaborate representat|on of‘ how data sub]ects can exercise their rights
in relation to data protection;

e) The mitigation measures adopted or being adopted to address the complaint
to the satisfaction of the complainant and to ensure that such occurrences
mentioned in the complaint do not take place again; and

f) Any other information they wish the office to consider.
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8. In the interest of fair justice, and pursuant to Regulation 11 of the Data Protection
(Complaints Handling Procedures and Enforcement) Regulations, 2021, the Office
further informed the Respondents of the options of -

a. Reviewing the complaint and summarily resolving the same to the satisfaction

of the Complainant, or

b. Resolving the complaint through medlatlon negotiation and/or conciliation, as
the alternative disputes Fesgittion (ABR) nreeharusms provided for by the Act

and the Regulations.

9. The Respondents responded to the notifi catlon Ietter on 13th May 2025. In addition
to the response to the Complaint, the respondent requested that the eemplamt be
resolved through ‘mediation accordlng to Sectlon 9(1)%) or’ the Act, Regulation
15/of the«Enforcement Reguiatrons and the Alternatlve Dispute Resolutroh (ADR)
Gwdellnes published by th% Office. ‘

10. As the ADR process is. party driven, the Complainant was requested to conseht to
resolvmg the drspute through medlatron o €onciliation. The Complarrra,ht agreed

f‘

to attempt to resolve the drspute through ADR ;’f §

11. Desprte attempts to resolve the dlspute ‘through ADR, the complalnt wasl not
resolved and therefore«, the dispute” was referred back to thrs Offi cé for
determmatlon as'per Regulatron 15 (8) of the, Enforcement Regt,llatlonsE whrch
provrcles that where the complaint is not determined through ADR, t‘he Data
Commfsetoner shall proceed.to determine the complaint as provrded fot in the Act
and the Regulations.

12.This determination.is therefore a result of ahalysis of the camplaint as received,
the responses from the Respondent, and investigations conducted by the Office.

D. NATURE OF THE COMPLAINT

13.The Complainant alleged that the Respondent shared his personal data with the
National Council of People with disability and the Consolidated Bank of Kenya's

legal department without his consent.
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E. SUMMARY OF RELEVANT FACTS AND EVIDENCE ADDUCED
i. THE COMPLAINANTS' CASE
14.The Claimant has been working for the Respondent in various capacities since
2013.

15.1t was the Complainant’s case that a work-related dispute arose between him and
the Respondent and in the_process, of addressnng the dispute, several

'''''

correspondences were eXChanged through !etters”a’h‘dkemaus

"i‘; oY
[ 8

16.That on 18th February 2025 the Respondent S Advocate vl\jrote amema|l and letter

to the Natlonal Councn of people with disability seeklng lnterve ition through

medratlon W|thout the Claimant’s consent. To“. the " Complalnant this
correspondence disclosed the Claifiant’s dlsatuhty status and ernploymenteglspute

to third parties wrthout the Claimant’s express consent. N

17’ The (Complainant further stated | that_on 6t March 2025, the Respond:”fnts
_‘ advocate also, in an email correspondence copied the consolldated Ban ';. of
Kenya Legal department and unlawfully shared the Claimant’s sensitive persgnal
data without consent The Compla:nant contended that the mdusm:f} of
e;onsolrdated bank' rn thg correspondence which went unnoticed |p1tially, ft,irther

exposed the Clarmant‘s sensltlve data to th|rd partles without express conéent
18.To support it§ complaint, the Complaunt adduced the e-mall correspondé:\ces sent
to the council and copies to the copied. the-consolidated Bank of Kenya Legal

department.

THE RESPONDENT'S! RESPONSE

19. The Respondent stated that the Claima—nt has been its employee since 2013 to
date, wherein he currently holds the position of senior audit officer.

20.The Respondent submitted that the Claimant raised an employment dispute with
the Respondent on allegations of discrimination on account of his disability. The
respondent stated that sometime between November 2023 and August 2024, the

Claimant and the Respondent internally engaged in an employment-related dispute
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where the Claimant alleged inter alia discriminatory treatment in the workplace
based on his disability status with respect to his career progression within the

Respondent.

21.That in an attempt to resolve the dispute, engaged the Claimant internally and
following his dissatisfaction, the Respondent sought to engage the National Council
for Persons with Disabilities (hereinafter, “the Council”) on their availability to

e

mediate over the disputes

22. That the Respondent’s ratlonale in éngaging the. Councn ﬂowed from the fact that
the Claimant'is a registered member of the Councrl and the Respondent denied

the allegatlons of dlscrlmlnatlon against the Claimant. 51 -
{t . “‘*.&

23.The, Respondent further stated that threugh its counsel, it wrbté ehmail“enquiries
to, the Council, with tHe Cla.lm“ant in copy, and the nature of the’ enqumes was
strictly Ilmlted to the Councu s capacity-and ability to mediate the dlspute W|th the
é?lalmant as a regsstered member, and without sharing any sensntlve personaf

(

mformatlon ;: - > §

b

24tThat inithe spirit oﬁ transparency and goodi faith, the Respondent notlf‘ ed the
Clalmant of its attempt to engage\the Council, and the Claimant duly part|<:|pated
wde thelr correspondence . Fo 5

25 That while“ corresponding with the Council on thelr request to medla{‘e the
Respondent s eounsel inadvertently copied one of the enquiry emails to nfiediate to
the Consolldated Bank of Kenya Limited, an_act that was accudental and not
attributable to the Respondent directly.

26.The Respondent further stated that the Claimant contri‘btlted to this inadvertent
action by continuing to copysthe, ConsolidatedsBank of Kenya Limited, in their
subsequent response and correspondences with the Council;

27.That upon this realization that the Claimant sought to lodge a complaint with the

Office of the Data Protection Commissioner alleging that his personal data was
breached by the Respondent, which action is denied.
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28.The Respondent stated that its advocates engaged the council to understand
whether it had the capacity to mediate over an employment dispute relating to its
member, and therefore, no sensitive information pertaining to the Claimant was
shared with the Council.

29.The Respondent stated that pursuant to Section 7 of the Persons with Disabilities
Act, Cap. 133, the Council is mandated to protect and champion the employment
welfare of its members,, uacludlng the Clalmant wl:uch is why the Respondent
engaged them with the view. of ensurmg that an am|cable resolutlon is reached
that would pfotect the employment relatlonshna as opposed to smlllng it through
legal action Q' 47, k rt

30.The Respondent stated that the Clalmant vide their response on email dated 18th
February 2025, acknowledged thls avenue to seek the Councn S mterventlon to
medlate over the dlspute, where he stated as follows "...Kindly~also co;‘nf irm
Whether NCPWD (the céuncn) is accredlted as mediators for purpases. of our ac%f/ ce

-to the client.” | \\ ¢f
7 # r

31.That further the Clalmant and h|s Counsel, vide their letter dated 19th Febrgary
2025 indicated that they had no ob]ectlon to the Respondent seeklng the Cou#rcnl S
mterventlon to medrate ever the dlspute in the followmg terms: - " our cllent has
no. objectron to your cllent seeklng mdependent legal guidancCe from the Gf@uncrl
on the rights of persons with disabilitiessinthe employment sector, shotlld they
deem' it necessary However, before any consideration of medlatlon our client
must first provide a substantive response-to-the issues _ralsed in our cl-lent s demand
letters...”

32.The Respondent stated:ithat, unfortunately, this attempt to amicably mediate and
settle the dispute through the Council, E)ei"ﬁg an independent and impartial
mediator, was scuttled by the Claimant, which effectively closed any further

discussions

33.The Respondent further stated that at all material times, the Claimant was in copy
of the Respondent’s correspondence with the Council with a view to notifying the
Claimant of the Respondent’s intent to enable the Claimant to consent to the
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process. As soon as the Claimant refused to participate in the process, there was
no further correspondence between the Respondent and the Council on the
request to mediate over the dispute between the Claimant and Respondent.

34.The Respondent further stated that After the failure of the mediation process, the
Claimant proceeded to file an Employment Petition dated 9th April 2025 against
the Respondent vide Nairobi ELRC No E295 of 2025 where it sought general
damages for alleged dlsenmmatOry actron BV’ the %ipondent The petition was

later wrthdrawn ODCYTE ~. -

1 F'

35.To supportits response the Respondent adduced 4 ¢ :- ,_— _ v
a) the, &espondent's internal letter correspondences betweén the CIarFﬁ@pt and the
Respondent dated between November. 2023 and August 202{1 “"t;!‘
\
b) The Glaimant’s demand etter dated 18t December 2024. ’" \

g) The Emau correspghdences between:the Respondent's and Clalmant’ [egal
repreSentatrveS dafzed between 20 January 2025 and 5% February 2@25

a

,d) The Claimant’s fur;;ther demand letter dated 4t February 2025. m ;
e) The Respondent s a,dvocates Ietter to the councrl dated 18t February ZOZi

f) The! emarl correspondences between the Clalmant ReSpondent and the (}quncrl
dated between. 18t February 2025 and o March 2025,/ e SN

g) Tﬁ;e Claimant’s Advocate’s Ietter to the Respondent.dated 19t Februéry 2025.
h) The Ctarmants ELRC petrtlon dated -9 April 2025; and
i) The Notice of withdrawal dated 174 Aprll 2025.
G. ISSUES FOR D‘E‘TEE__{MINAT]_ZON 7
36.1t is an undisputed fact that:- S |

a) At all material times in the context of this complaint, the Complainant and

Respondent had an employer-employee relationship; and
b) The Complainant was a registered member of the National Council for Persons

with Disabilities.
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c) The Respondent reached out to the National Council of People with disability
seeking the council to mediate the employment dispute between the parties

herein.
37.The following issues therefore fall for determination by this Office:
i.  Whether there was a violation of the Act and its attendant regulations; and

i. ~ Whether the Complainantisrentitled:to,any. remedies under the Act and the
attendant Regulétions. .

I. WHETHER THERE WAS A VIOLATION OF THE ACT AND ITS
ATTEN DANT REGULATIONS

38. Before deIVing further, we wouldslike®toxnote that the cdm’plaint af'*,hand is
intertwined withan employment grievance and as such we would-like to'delink
ourselves from’ any empfoyment grievance fronted against the Respondent our
_‘scope will be limited sﬁnctly to our mandate as stated above in paragfaphs 2 igo 5.

39.It was. 'the Complainant’s position that the Respondent, throug‘h an e%nail
| correspondence to t-_he CounciL seeking to resolve the employment disf)ute
Ebetween the parties hérein through. mediation shared the Complainar{t's per$enal
data with the National C0unC|I of Peopie with dlsablhty and the Consohdated Bank

of Kenya s-legal deparfment without his consent. 7

40.1t was the Réspondent’s position that while corresponding with the €auncnl on
their request to mediate, the Respondent’s.counsel inadvertently cepled one of
the enquiry emails to mediate to-the Consolidated Bank of Kenya Limited, an act
that was accidental and not attributable to the Respondent directly.The
Respondent further stated that the Claimant contributed to this inadvertent action
by continuing to copy the Consolidated Bank of Kenya Limited, in their subsequent
response and correspondence with the Council.

41. Section 2 of the Act defines personal data as any information relating to identified
or identifiable natural person. The same section goes further and defines an
identifiable natural person as a person who can be identified directly or indirectly,

by reference to an identifier such as a name, an identification number, location
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data, an online identifier or to one or more factors specific to the physical,

physiological, genetic, mental, economic. Cultural or social or social identity.

42. We have had a chance to look at the contents of the impugned email
correspondences. From the correspondences between the parties, it is evident
that the correspondences related to a request for mediation to resolve the
employment dispute between the parties: through mediation by the Council. From
the correspondences thes p@ttles Jve:gngdig“frfﬁgmmther the council can resolve
the employment dispute between the partres through ﬁé@gtron as required by
law, since .tfe complamant is'its member.- All ;ﬁartres were! dnvolved in the
correspehdence andm fact, the Complainant's. advocat-es on recofdg*mqurred on

the o&uncrl S capaaty te"handle the drspute through medlatldn )\
C A

43. Further as to the contents of: the correspond’ences adduced, it is’ evident Qhat no
gersonal identifier was sﬁared/ disclosed in the Correspondences Between the
partres . The, Complarnant's NCRWD number was never drscloséd |n\the

fcorrespondence Thé NCPWD n,umbé’r is adrstmct number that camie UST to

f‘f“"

|dent|fy a person W|th d|sab|l|t|e§ ; bl

‘l' s

4451Th|s Ofﬁce thereforeif nds that a\ s far as fssue no (I) is concerned fhe
Eorrespondences drd not have any personal data that could be ursed to slt“ﬁctly
rdentlfy the Complalnant *As such, there was nd violation/ of the Act and its

1
£

attendant regulations. e £

7
6 L2 "li
J‘r

II1. WHETHER THE COMPLAINANT IS ENTITLED 'I&O ANYF REMEDIES
UNDER THE ACT AND THE A'FI'ENDANT REGULATIONS

47.According to Regulat|on 14.(2) of the Enforcement Regulatrons a determination
shall state the remedies entitled to the partres Further, the remedies are provided

for in Regulation 14 (3) of the Enforcement Regulations.

46. Having established that there was no violation of the Act and its attendant
regulations. it therefore follows that the Complainant is not entitled to any remedy

under the Act.
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E. FINAL DETERMINATION
47.The Data Commissioner therefore makes the following final determination;
i.  The Complaint lacks merit, and it is hereby dismissed.
ii. Parties have the right to appeal this determination to the High Court of
Kenya within thirty (30) day 2
DATED at NAIROBI this q day of 27 $¥né 2025.
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