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RULING

The Application dated 13.03.2026 secking leave of this court to lodge an appeal against the Ruling
delivered on 9" of March 2026 is the one subject of this Ruling.

The Application is premised on Order 43 Rule 1(3) of the Civil Procedure Act and Section 75 of the
Civil Procedure Act.

The Applicant additionally sought for stay of execution orders against the Ruling dated 9% of March
2026.

In support of the Application the grounds premised thereof are that; -

i At the time of delivery of the Ruling, the Advocate for Respondent now Applicant did not
hear the whole Ruling in its entirety as he had connectivity issues, and the Applicants being
dissatisfied with the Ruling are now secking leave to appeal, and their Advocate did not seek
the leave to appeal, contemptuously with the delivery of the Ruling.

ii. An affidavit in support of the Application sworn by the Advocate reiterates the grounds in
support of the Application.

iii. A replying affidavit by the Respondent was filed in which he depones interalia

i. The Applicant did not need to seck leave as the Ruling dated 9" March 2026 did not
fall within the confines of Order 43 Rule 1(1)

ii. That the Applicant has not filed any grounds in support of the stay of execution
application guided by Order 42 Rule 6 and has not satisfied the conditions set therein.

iii. That the Notice of Appeal filed in any event is defective having been filed under Rule
75 of the Court of Appeal Rules instead of Rule 77 of the Court of Appeal Rules
hence there is no pending Appeal.

The Application was argued orally, Mr. Mwita Nyangi for Defenant/Applicant who submitted that
the Application met the threshold of grant of leave to appeal having been filed within 7 days of delivery
of Ruling while it ought to have been filed within 14 days in any event hence met the threshold of both
Section 75 of the Civil Procedure Act as well as Order 43(1) (3) of Civil Procedure Rules.

In Response, Mr. Kiprotich Learned Counsel for the Plaintiff/sRespondents submitted and placed
reliance on the Replying affidavit.
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14.

He submitted that the Applicant did not need to seek leave to appeal in respect of an injunction
application and that there were no grounds to support the stay of execution prayers where the
conditions for the stay of execution had not been met in any event.

Mr. Nyangi submitted that the court issued eviction orders as opposed to injunction prayer hence he
required leave to appeal.

The only issue for determination is whether the Application is merited.

Indeed, Order 43 Rule 1(3) allows for Application to be made for leave to appeal where they are outside
the list indicated under provisions of Order 43 Rule 1(1).

On 9" of March 2026, when the court delivered its Ruling it allowed the injunction prayed for at
prayers 3 and 4 of the Application, in respect of these orders, the Applicant had an automatic right
of Appeal. The court also issued eviction orders of the Applicants having found their entry was
unjustifiable having entered on the suit land on the basis of a judgment that had been set aside, and in
respect of this order the Applicant had to seek leave to appeal and he sought in this Application.

With respect to the stay of execution orders, the same were sough in vacuum, no grounds in support for
the prayers, no depositions to support the same, and the same having not met the threshold of Order
42 Rule 6, the prayer for stay of execution is hereby denied.

In a nutshell, the Application is partly allowed, in terms that leave to appeal is hereby granted but the
prayer for stay of execution is denied and dismissed.

Costs of the application are granted to the Respondent.

DATED AT KILGORIS THIS 24™ DAY OF MARCH, 2026
HON. M.N. MWANYALE

JUDGE

In the presence of
CA - Sylvia/Sandra
Mr. Kiprotich for Plaintiff/Respondent

N/A for Mr. Mwita Nyangi for the Defendant/Applicant
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