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ties

1. In this Petition, the Interested ted that they were
e Interested Parties further

dent unilaterally and

the Respondent at the work place.

2. The Interested Parties’ prayers included among others a

declaration that the Respondent’s action of implementing a
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lay off programme was unfair and unlawful labour practice
and violated their constitutional right to fair labour practice
guaranteed under Article 41(1) of the Constitution of

Kenya.

Notice of Motion dated 10t June 20

3. The Respondent filed a ' d 10" June 2025

seeking the follo

March 2025 be struck out

the Petitioner be struck out for lack of

4. Through a supporting affidavit sworn by Yvonne Achitsa on
10" June 2025, the Respondent stated that this court lacked

jurisdiction to determine the matter and ought to strike out
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the Petition. That the Interested Parties’ claims related to
alleged unlawful deductions of salaries and alleged breach of
their employment contract arising out of the employee lay

off policy. The Respondent further stated that by virtue of

section 12 of the Employment and Lab Relations

s between
employers and in the provisions of
section 12 of nd Labour Relations

nt's further case that the

The Response
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6. The Petitioner filed a Replying Affidavit dated 20™ August
2025 and stated that he was an advocate of the high court of
Kenya and a public-spirited citizen who was passionate about

the promotion of human rights and thus had locus standi

donated to him by Article 22 and 258 of th nstitution

of Kenya.

7.1t was the Petitioner!s rticle 23 read

derations. It was the Petitioner’s further case that the
ition pertained to the legality or constitutionality
of the Respondent’s lay off programme which was an

unknown concept under the law.
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8. The Petitiooner stated that the High Court had unlimited
original jurisdiction in criminal and civil matters and the

jurisdiction to determine the question whether a right or a

fundamental freedom in the Bill of Rights ha en denied,

violated, infringed or threatened.

9. Through its written submiss ust 2025, the

dichu vs Clerk Kiambu County

nother (2014) eKLR et.al.

10.Having gone through the court record and pleadings above,

the only issue for my determination was whether this court
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has the jurisdiction to determine the Petition dated 24%

March 2025.

11.The Court of Appeal in Public Service Commission & 4

jurisdiction to wit: -

“Jurisdicti is e hi it is what gives a

court ibunal t

power, authority and
a matter before it. John
in “Words and Phrases Legally
Volume 3 at Page 113 defines court

jction as follows:

“By jurisdiction is meant the authority which a

court has to decide matters that are litigated
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before it or to take cognizance of the matters
presented in a formal way for its decision. The
limits of this authority are imposed by the
statute, charter, or commission under which the
court is constituted, and may be “extended or
restricted by the like means. If'no restriction or
limit is imposed the jurisdiction is _said to be
unlimited. A limitationpmay be either as to kind
and nature of the)actions andymatters of which
the particular court has cognizance, or as to the
area over which the jurisdiction shall extend, or it
may partake ‘of both these characteristics. If the
jurisdiction “of an“inferior court or tribunal
(includingy, an “arbitrator) depends on the
existence of a particular state of facts, the court
or tribunal must inquire into the existence of the
facts in order to decide whether it has
jurisdiction; but, except where the court or
tribunal has been given power to determine

conclusively whether the facts exist. Where a
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court takes it upon itself to exercise a jurisdiction
which it does not possess, its decision amounts
to nothing. Jurisdiction must be acquired before

judgment is given.”

The Ilocus classicus on jurisdic

Nyarangi, JA relyin the above
cited treatise by ers held as

follows:

hing. Without it, a court
wer make one more step. Where a
isdiction, there would be no basis
uation of proceedings pending other
ce. A court of law downs tools in respect of
the matter before it the moment it holds the

opinion that it is without jurisdiction.”
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A decision made by a court of law without proper
jurisdiction amounts to a nullity ab initio, and
such a decision is amenable to setting aside ex

debito justitiae.

The Supreme Court In the Matte

Independent Electoral Commi

jurisdiction of court regulated by the

Constitution, stat laid out in

judicial p reme Court at

paragraph jon held in part as

follows:

not arrogate to itself jurisdiction
craft of interpretation, or by way of
ours to discern or interpret the intentions
of Parliament, where the wording of Legislation is

clear and there is no ambiguity.”

BOMET HIGH COURT CONSTITUTTONAL PET. NO. EOU6 OF ZUZ5 - RULING
7



In Samuel Kamau Macharia & another v Kenya
Commercial Bank Limited & 2 others [2012]
eKLR, Application No 2 of 2011, the Supreme

Court reiterated its holding on a court’s

jurisdiction. In the matter of Interim

Independent Electoral Com
paragraph 68 of its ru

held as follows:

from either the

12.In the present matter, the Respondent stated that this court
did not have the jurisdiction to deal with the Petition as the

matters in dispute fell under the jurisdiction of the
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Employment and Labour Relations Court. On the other hand,
the Petitioner stated that this court had unlimited original
jurisdiction ro determine the Petition. The Petitioner further

stated that the Petition concerned itself with the

Respondent’s lay off programme and did no ncern itself

with the issue of an employer-employe

13.The Employment and_La ourt Act is

described as an establish the
employment and labour

poses. Section 12 (1) of

shall have exclusive original and appellate
jurisdiction to hear and determine all disputes
referred to it in accordance with Article 162(2) of the

Constitution and the provisions of this Act or any
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other written law which extends jurisdiction to the
Court relating to employment and labour relations

including —

(a) disputes relating to or arising out employment

between an employer and an employee

a trade unions org

(d) disputes be

loyers' organisation and

an a trade union and a member

s between an employer's organisation or a

federation and a member thereof;

(i) disputes concerning the registration and election

of trade union officials; and
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(j) disputes relating to the registration and

enforcement of collective agreements.

14.1 have keenly gone through the Petition and articular, the

the Constitution of Kenya

which ployee a right to fair

above, it is clear to me that for the court to
he issues of the legality or illegality of the
implementation of the layoff programme and the deduction
of salaries, it would have to interrogate evidence presented

by both parties in relation to the employment between the
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Respondent and the Interested Parties. The said evidence
would entail documents which include the employment
contracts. This in my view was an employer-employee

dispute. It is salient to note that the whole Petition as framed

Pharmacy and Poisons
of Kenya & a

[2019] KEHC 84 LR) w

Article 23(3) of the
ead with section 12(3) of the
d Labour Relations Court Act, it is
that the Employment and Labour

ns Court can grant reliefs in a
stitutional petition. However, the jurisdiction
to do so is confined to matters falling within

Article 41 of the Constitution as read with section
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12 of the Employment and Labour Relations Court

Act..........

This window, it has be held, is to

empower the Employment a
Court to fully handle employ
are exclusively reserve j rticle
162(2) of the Const

position, in vie

section 1 of th nt and Labour

Relati A ap of Kenya

the“ >High Court does not have
jon to determine matters that are a
ve " of the Employment and Labour

ons Court and vice versa............”

17.Flowing from the above and in reference to section 12 (1)

of the Employment and Labour Relations Court Act, it
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is my finding that this court has no jurisdiction to determine
the Petition. The same is vested in the Employment and
Labour Relations Court which is vested with exclusive and

original jurisdiction to hear and determine the present

Petition. | have no option other than to down&
18.In the end, the Petition dated 2 arch uckrout.
S

Each Party to be bear its o

19.File is closed.

Ruling delivered, date d signed at Bomet this 19" Day

ON. JULIUS K. NG’ARNG’AR
JUDGE

Ruling Delivered in the presence of;

Susan/Siele Court Assistant

Petitioner - present
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Bett for Opiyo for the Respondent

N
N
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