REPUBLIC OF KENYA

IN THE ENVIRONMENT AND LAND COURT AT KERICHO

ELCC NO. 5 OF 2017

THOMAS KIMAGUT SAMBU.......cocvimmimimimsnmnenasasnnnes
-...PLAINTIFF

VERSUS

NATIONAL LAND COMMISSION................
DEFENDANT

KENYA NATIONAL HIGHWAYS AUTH
DEFENDANT

THE HON. ATTORNEY GENERAL..............+
DEFENDANT

Motion_a ted 7™ March, 2025. The application is

Introduction.
1. This ruling ir& of the Plaintiff/Applicant’s Notice of
IGation

to brought under Order 10 Rule 11 of the

dure Rules and Section 3A of the Civil

The application seeks the following orders;

1. Spent
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2. That this Honourable Court be pleased
to set aside its finding that it is
functus officio in this matter.

3. That this Honourable Court be pleased
to reinstate the suit in respect of the
1t and 2" acquisition for hearing a
determination on its merits.

4. That a declaration that the iss
a decree following the de

(]
of an interlocutory appl atio

not render the Court fun

with respect to qthe 1% and 2"
acquisitions.
5. That a declaxati the decree
2

019 is limited to

issued o

the thi quisiti of the Plaintiff’s

land Tand not encompass the
is

ndi te in respect of the first
se d acquisitions.

Honourable Court be pleased

ke such further orders as may be

t and necessary to meet the ends of

justice.
7. That the costs of this application be
provided for.
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3. The application is based on the grounds on its face and the
supporting affidavit of Thomas Kimagut Sambu sworn on
7" March, 2025.

Factual Background.

4. The Plaintiff/Applicant commenced the prese eedings

vide the Plaint dated 20" January, 2017 whi a ded

on 3™ May, 2017. The Plaintiff/Appli ended his

plaint on 20" April, 2018 wherei he following

prayers;

a. That there be n that the

C
portions of e areels of Ilands
compulsori ed by the 1
Defe :x rised in both the
Plaintiff’ Is of lands namely LR
\ i¢ho/Kipchimchim/656  and
suring 3.2 acres.

% claration that the aforesaid 3.2
es are valued at Kshs. 134, 295,000

for purposes of compensation.
c. A declaration that the Plaintiff is
entitled to Ksh. 18, 273, 316/= being

the value of building materials as well
as Ksh. 730,000/= and Ksh. 27,000/=
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respectively being the costs incurred
by the Plaintiff in preparing of building
plan and advertisement of change of

user.

d.A declaration that the 2" Defendant
having paid Kshs. 41,478,195 out ¢of
Kshs. 153, 325,316/= to the Plai

sum of Kshs. 111,847, 121/=
to be paid.
B. That there be a declar<<ion e

Plaintiff is entitled the s (sic) of

Kenya G e No. 2029 dated
2" Mauxch,
C. An or cting the 1t and 2"
ts /to jointly and severally
make prompt payment of
8,620,000/= being just and full

pensation to the Plaintiff in

aspect of the third compulsorily
acquired portions of his lands namely
LR No. Kericho/Kipchimchim/656 and
3027 so acquired vide Kenya Gazette
Notice No. 2029 dated 2" March, 2018.
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e. That the Plaintiff is entitled to general
damages, exemplary damages and
aggravated damages.

f. The Defendants be ordered to pay
costs of the suit.

5. The 2" Defendant/Respondent filed its State efence

nts the
pligant’s suit

be dismissed with costs.

6. The 3™ Defendant/Res dent, entered appearance on 8%

June, 2017 but has notifile atement of defence.
7. The application u consideration first came up for hearing
on \ 2025 when the Court directed that it be
the Respondents.
8. The lication came up for hearing on 23" April, 2025 when

Counsel for the Plaintiff/Applicant sought that the matter be

referred to mediation. Counsel for the 2nd
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Defendant/Respondent sought time to seek instructions on

the proposal for mediation.

9. As a consequence, the hearing of the application was

rescheduled to 5" May, 2025. On the said da nsel for

the 2" Defendant/Respondent informed th his

o

directions that the application b€ canva

client was not amenable to mediation. t%hen issued
by way of

written submissions.

10. Counsel filed writte ions and the same were

highlighted on 2025 and the matter was

reserved for ruli

1821 dated 18™ March, 2016, the 1°* Defendant/Respondent
compulsorily acquired 0.2599 Ha of land parcel No.
Kericho/Kipchimchim/656 and 0.1723 of land parcel No.

Kericho/Kipchimchim/3027 for the construction of the
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Kericho-Kisumu interchange. He goes on to state that this

was the first acquisition of his land.

12. The Plaintiff/Applicant also contends that by Gazette Notice

No. 10642 dated 23 December, 20 he 1*
Defendant/Respondent compulsorily ac uir addisional
portion measuring 0.2713 Ha compris dyparcel No.
Kericho/Kipchimchim/656. He goes on ate that this

was the second acquisition

13. The Plaintiff/Applica % contends that he was
dissatisfied wit 0 ation awarded for the first and

second acquisiti e therefore filed the present suit.

14. % /Applicant’s contention that while the suit
nding, the Defendants/Respondents unlawfully
acquired an additional 0.267 Ha of his land. He goes on to

state that this was the third acquisition and it took place on

28™ February, 2018 without due notice or compensation.
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15. It is also the Plaintiff/Applicant’s contention that after the
third acquisition, he filed an application seeking leave to

amend the Plaint and seek compensation for the same.

16. It is further the Plaintiff/Applicant’s contention e Court

heard the said application and awar im Kshs.

14,927,000/= for Kericho/Kipchi
3,473,000/= for Kericho/Kipchim

exemplary damages of Kshs. 200,000/=

17. He contends that his advo record extracted a decree

dated 4% Octo , order to commence execution

with regardito th

> \
%

the first and second acquisitions has not been determined.

cquisition.

18. s that the decree only pertains to the third

on. He goes on to state that the dispute concerning

19. He further contends that this Court erroneously held that it is

functus officio. He goes on to state that this is because the
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substantive suit regarding the first and second acquisitions

has not been heard and determined on its merits.

20. It is his contention that he is advised by his adyocates on

record that the doctrine of functus offi
misapplied as it was made upon hearing
application. He goes on to state
substantial miscarriage of justice Sthat

r

correction.

21. It is also his contentiog t s the Court sets aside its

finding and reMstates uit for hearing, he will suffer

grave injustice eParable harm as he will be denied a
righ \

22. e his contention that the Defendants/Respondents

will not suffer any prejudice if the application is allowed as

n the substantive claim.

prayed.
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23. He ends his deposition by stating that it is in the interest of

justice that the application be allowed as prayed.

The 2" Defendant/Respondent’s Respo

24. In response to the Plaintiff/Applicant’s a tion, the 2"

Defendant/Respondent filed Grounds pposition dated
16" April, 2025. \
25. They are as f0|\
a. That \\th onourable Court, having
] considered ruling to the
t it is functus officio in this
Q‘ r, is divested of jurisdiction to

her entertain or reopen the matter.

b. The Applicant, being dissatisfied with
this Honourable Court's finding that it
is functus officio, invoked the remedy

of review which was duly heard and
dismissed with costs, thereby
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conclusively determining the Court's
position on the matter.

c. That the current application is a thinly
veiled appeal disguised as a fresh
Motion, and amounts to an abuse of
the Court process, as it seeks gto
reopen issues that have already.
adjudicated upon.

d. That it is trite law that a C

sit on appeal over its

The proper recourse avai

Applicant, if di

ruling and subs

the Court of
e Court.

functus officio is a

inciple, which once

and reaffirmed upon

e cause by the same Court.

at™ the Applicant is improperly
attempting to relitigate matters that
were, or ought to have been, raised at
the time of review, and has not
demonstrated any exceptional

circumstances or new evidence to
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justify  revisiting settled judicial
findings.

g. That the Application is speculative,
vexatious, and amounts to forum
shopping, intended to delay the
conclusion of proceedings and obstruct
the ends of justice.

h. That no sufficient or

Application should
dismissed in limi with costs to the
Respondents.

The 3™ Defe ent’s Response.

Plaintiff/Applicant’s application, the 3™

ondent filed Grounds of Opposition dated

27. They are as follows;

a. That the Application is grossly
misconceived in law, fatally
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defective, frivolous, vexatious and
therefore should be dismissed with
costs to be borne by the Applicant.
b. That the Application is res judicata
and a grave abuse of the Court
process. The Court has already.
pronounced itself on the issue of

15t and 2" acquisitions vide
dated 29th August 2018,
2024 and 6th February 2025.

c. That this Court is no undtus
having heard, determined
ings wherein
and 2™
idered

ree” issued on 4%
early captures the

the 1% and 2™
ents measures 3.2 acres.
is” shows that the 1 and 2™
quisitions were considered in the
Court’s ruling dated 29th August
2018 and in the subsequent rulings.
e. That there are no grounds or

sufficient reasons raised to set aside
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the finding of this Court that it is
functus officio.

f. That since the Court clearly
pronounced itself on the issue of
functus officio, the Applicant cannot
seek to relitigate the same over.
issue in the same Court, his

redress lies in the Appellate Cg

g. That the Application is %
o -

entered
ent has been

h. That\ judigi

S and should not be used to

ime is a scarce

i or adjudicate issues that

resYjudicata.

Issues for Determination.

28. The Plaintiff/Applicant filed his submissions on 15™ July,

2025, the 2" Defendant/Respondent filed its submissions on
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24™ September, 2025 while the 3™ Defendant/Respondent

filed its submissions on 15™ September, 2025.
29. The Plaintiff/Applicant submits on whether or not this

R

officio as it has not heard and det&mined

the first and second acquisjtions.
31. The Plaintiff/Applicant Nthe averments in his

affidavit in support ofyth tion and submits that the

Defendants/ReN not controverted them.

Honourable Court is functus officio.

30. The Plaintiff/Applicant submits that t functus

es relating to

32. nt relies on the judicial decision of

inery Services Limited vs Akiba Bank Ltd

[2004] eKLR in support of his submissions.

33. The Plaintiff/Applicant relies on the judicial decision of Raila
Odinga vs IEBC [2013] eKLR and reiterates that the Court

has not heard and/or determined the issues with respect to

ELC CASE NO. 5 OF 2017 [KERICHO] Page 15 of 41



34.

35.

36.

the first and second acquisitions as reflected in the Amended

Plaint dated 20™ April, 2018.

quisitions.
The Plaintiff/Applicant concludes his ssions by urging

the Court to allow his agplica as prayed.

The 2" Defendaht/ t submits on whether the Court
having alre@ady r itself functus officio and re-affirmed

tha iti lew, retains jurisdiction to entertain the
Q ication.
37. ltis

2" Defendant/Respondent’s submissions that once a
Court has rendered itself functus officio, it cannot reopen or
re-adjudicate the matter except as expressly permitted

under the law. The 2" Defendant/Respondent relies on the
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38.

39.

40.

judicial decision of Telkom Kenya Limited vs John

Ochanda [2014]eKLR in support of its submissions.

It is also the 2" Defendant/Respondent’s submissions that

the Plaintiff/Applicant contends that the disp cerning
the first and second acquisitions has not and
determined.

It is further the 2" Defendant/Resp@ndent issions that
while that may be factually correct, es not alter the
jurisdictional reality th hi onorable Court has already
declared itself to be %@

The 2" Defenda pondent submits that once the Court
has hus, its hands are tied irrespective of

Q% of the claim remain unresolved.
41. The 2™

a
h Defendant/Respondent also submits that the
Plaintiff/Applicant already invoked the remedy of review

which was heard and dismissed.
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42. The 2" Defendant/Respondent further submits that this
dismissal, conclusively re-affirmed the functus officio

position.

43. It is the 2" Defendant/Respondent’s submis hat the

proper recourse available to the Plaintiff/Ap .% liespot in
44. The 2" Defendant/Respondent reli dicial decision
of Muchanga Investments Ltd v faris Unlimited

(Africa) Ltd & 2 Ot 09] eKLR and submits that

the application unde ion is inviting this Court to

espondent concludes its submissions by

ourt to dismiss the Plaintiff/Applicant’s

46. The 3™ Defendant/Respondent submits on the following

issues;
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a. Whether the Court should set aside its
finding that it is functus officio in this
matter.

b. Whether the doctrine of functus officio
can be applied to an interlocutory
determination.

c. Whether the application is barr

res judicata.
d. Who should bear cos Q
application.

47. On the first issue, the 3™ Defenda ondent submits
that the application un coRsideration has been filed under
Order 10 Rule 11 ofythe cedure Rules.

48. The 3™ Defendan ndent also submits that neither the

rulin

xo 6 May, 2024 and the ruling delivered
a 2025 was delivered under Order 10 of the

49. The 3™ Defendant/Respondent further submits that the Court
cannot therefore exercise its power to set aside its finding

under Order 10 Rule 11 of the Civil Procedure Rules.
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50. The 3™ Defendant/Respondent relies on the judicial decision
of Jersey Evening Post Limited vs Al Thani [2002] JLR

542 at 550 as was cited in Odinga vs Independent

Electoral & Boundaries Commission & 3 [2013]

51. It is the 3™ Defendant/Responde ons that the
Court delivered a ruling on 6™ Feb 2025 where it

declined to review the riii ivered on 16™ May, 2024.

52. It is also the espondent’s submissions that

e
the PIainti%’ aims regarding compensation have
bee \ addressed by the Court in its rulings

th August, 2018, 16" May, 2024 and 6™
% , 2025.

53. It is further the 3™ Defendant/Respondent’s submissions that
the Plaintiff/Applicant extracted a decree that was issued on

4™ QOctober, 20109.
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54.

55.

56.

57.

The 3™ Defendant/Respondent submits that the said decree

captures the Plaintiff/Applicant’s claim which was that the

area acquired by the Defendants/Respondents measures 3.2
acres. \

%. is shows
nsSid

that the first and second acquisitioRs were"€ ered by the

The 3" Defendant/Respondent also _su

Court in the ruling delivered on 29" Au , 2019.

The 3™ Defendant/Resp rther submits that the Court
is therefore functu d the application under

ssed.

On \ , the 3" Defendant/Respondent relies on
hu sions of Serve in Love Africa (Sila) Trust

ham Kiptarus Kiptoo & 2 Others [2019] KEELC

consideration s

3669 (KLR), Jersey Evening Post Limited vs Al Thani
[2002] JLR 542 at 550 as was cited in Odinga vs
Independent Electoral & Boundaries Commission & 3

Others [2013] KESC 8 (KLR) and submits that once an
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58.

59.

60.

interlocutory order has been perfected, the Court becomes

functus officio.

The 3™ Defendant/Respondent also submits that a Court
becomes functus officio over an issue whene i& hears it

and determines it during the pendency of a

On the third issue, the 3™ Defendant/Re ent relies on

Section 7 of the Civil Procedure Act, dicial decision of

Njangu vs Wambugu{&, another Nairobi HCC No. 2340

of 1991 (unreport ited in Kennedy Mokua
Ongiri vs de Mosioma & Florence
Nyamoita@ 2022] KEELC 1631 (KLR) and
sub Plaintiff/Applicant has been making

pts to re-litigate its claims before this Court.

The 3™ Defendant/Respondent reiterates that the Court has
already pronounced itself in the rulings delivered on 29™

August, 2018, 16™ May, 2024 and 6™ February, 2025 and
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since the application under consideration raises the same

issues, it is an abuse of the Court process.

61. The 3™ Defendant/Respondent relies on the judicial decision

of Jasbir Singh Rai & 3 Others vs Tarloch gh Rai
& 4 Others [2014] eKLR and urges the to miss
the Plaintiff/Applicant’s application with Q

62. Counsel for the Plaintiff/Ap t and 2nd
Defendant/Respondent equeste and were given

opportunity to highli issions on 3™ December,

2025. Counsel ndant/Respondent elected not

to highlightthis s

63. date, counsel for the Plaintiff/Applicant

at three portions of the suit parcels of land were
acquired by the Defendants/Respondents through three

separate gazette notices.
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64.

65.

66.

67.

68.

He also submitted that while the Plaintiff/Applicant’s claim
for the first and second acquisitions was pending in Court,

the Defendants/Respondents acquired a third portion.

He  further  submitted that subse % the
Plaintiff/Applicant filed an application seeki mend the
Plaint to include the third acquisition Q

It is Counsel’s submissions that on ugust, 2018, the
Plaintiff/Applicant was r kshs. 18,400,000/= for the
third acquisition.

Counsel als S that the first and second

acquisitions hav en determined as there is no ruling
orj \ m.
% urther submitted that the 2" and 3™

Defendants/Respondents contend that following the ruling
delivered on 29™ August, 2018, the Court became functus
officio and the application under consideration is therefore

res judicata.
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69.

70.

71.

73.

Counsel reiterated that the Plaintiff/Applicant has not been
compensated for the first and second acquisitions and
submitted that this contention has not been controverted by

the Defendants/Respondents.

He submitted that the Plaintiff/Ap ly go on
appeal if there was a determinati and second
acquisitions.

Counsel cited the judi decision of Jersey Evenery Port

Ltd vs AL Thanis and submitted that the

the third acquisition.

Defendant/Respondent submitted that

licant has filed numerous applications in the

He also submitted on 30™ June, 2023, the Plaintiff/Applicant
filed an application seeking leave to further amend the

Plaint.
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74. He further submitted that the 2" Defendant/Respondent
filed Grounds of Opposition wherein it stated that the Court
is functus officio as the Plaintiff/Applicant had already filed

his bill of costs which was taxed and executed.

75. Counsel for the 2" Defendant/Res
the Court delivered a ruling on 1

that it ( (the court) is functus officio.

76. Counsel also submitt the Plaintiff/Applicant was

dissatisfied by the sai d filed an application for
review which s dismissed on 6™ February,

2025.

77. 2" Defendant/Respondent further submitted

% only recourse available to the Plaintiff/Applicant is to

file an appeal against the ruling delivered on 6" February,

2025.
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78.

79.

80.

81.

It is counsel for 2" Defendant/Respondent’s submission that
the application under consideration which seeks to set aside

the finding that the Court is functus officio is an appeal

disguised as a fresh motion.
Counsel also submitted that the Plaintiff/App *iting

isten and his

this Court to sit on appeal on it

application should therefore be dis

In a rejoinder, Counse the, Plaintiff/Applicant reiterated

that the decree is in“ges e third acquisition and it

does not relate second acquisitions.
pplicant submitted that there is a

t
Counsel fo% '
mis \ ce of the record and the Court has
ju justice and set aside the ruling delivered on
"\

Analysis and Determination.
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82. Having considered the Plaintiff/Applicant’s application, the
responses thereto and the rival submissions, It is my view
that the following issues arise for determination;

a. Whether the application dated 7

March, 2025 is res judicata.
b. Whether the instant applica

merited.
c. Who should bear c h

application.

A. Whether the applicat dated 7th March, 2025 is
res judicata.

83. The 3 De ndx ndent submits that the application
d NSi

un

io@Vis res judicata.

84. WDefendant/Respondent also submits that the Court
has pronounced itself on the issues raised in the application
under consideration in the rulings delivered on 29™ August,

2018, 16" May, 2024 and 6 February, 2025.
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85. The Plaintiff/Applicant did not specifically submit on the issue
of res judicata but instead submits that the Court is yet to
make a determination on the first and second acquisitions by
the Defendants/Respondents of portions of the suit parcels

of land.

86. Section 7 of the Civil Procedure Act

“No Court shall try a
issue in which the
directly and bstantially in
issue has irectly and

substanti ue in a
former een the same
ie between parties
% m they or any of

X m, litigating under the

a title, in a Court
ompetent to try such
subsequent suit or the suit in

which such issue has been
subsequently raised, and has
been heard and finally decided
by such Court.”
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87. In Communications Commission of Kenya & 5 others -

v- Royal Media Services Limited & 5 others [2014]

eKLR the Supreme Court expressed itself as follows on the

issue of res judicata:

Q.
“I317] The concept of res

judicata operates to prevent causes
of action, or issues from being re-
litigated once they have been
determined on the merits. It
encompasses limits upon
both issues and claims, and the
issues that may be raised in
subsequent proceedings....

[319]There are conditions to the
application of the doctrine of res
judicata: (i) the issue in the first suit
must have been decided by a
competent Court; (ii) the matter in
dispute in the former suit between
the parties must be directly or
substantially in dispute between the
parties in the suit where the
doctrine is pleaded as a bar; and (iii)

the parties in the former suit should
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be the same parties, or parties
under whom they or any of them
claim, litigating under the same
title Karia and Another v. The
Attorney General and Others, [2005]

1 EA 83, 89. (Emphasis supplied)” \

88. The Court of Appeal in Uhuru Hi e lopment
Limited v Central Bank of\Kenya™& 2 others
[1996] KECA 102 (KLR) held as follows:

that was not the intention,
wecan imagine that the courts
could and would be inundated by
new applications filed after the
original one was dismissed. There

must be an end to interlocutory

applications as much as there

ought to be an end to litigation.”

(Emphasis mine)
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89.

90.

Under prayer (2) of the application under consideration, the
Plaintiff/Applicant is seeking for the following order;

“2. That this Honourable Court
be pleased to set aside its
finding that it is functus offici
in this matter.”

A perusal of the Court record shows tha ourt made a

finding that it is functus officio in the“ling delivered on 16™

May, 2024. This r with respect to the

Plaintiff/Applicant’s ated 30" June, 2023

wherein the Plai sought the following orders:

. Th Honourable Court be
sed\)to grant leave to the
in to further Amend his
ded Plaint dated 20" April,
18.

2. That draft (sic) Amended Plaint
be deemed as duly filed upon
payment of requisite fees.

3. That costs of the application be
provided for.”
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91. In its ruling delivered on 16" May, 2024 this Court at

paragraphs 28 and 31 observed and held as follows:

“28. | have asked myself whether

amending the Applicant’s furthe
amended Plaint would be fc
purpose of determining th
question in controvers g
the parties keeping i
Court had already pro
in its ruling of 29" of AUt
wherein the,dec had been issued

and the Ap taxed their
bill of, costs, herein I am not
sati the truth and

bstanti of the proposed

n
x Orders of 29" of August
having been perfected into an

N\

der/decree where the parties
were now at an execution stage, |
thus find that the Court is now
functus officio, the application
dated the 30" June, 2023 is herein
dismissed with costs.”
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92. The Plaintiff/Applicant being dissatisfied with the said ruling

filed the application dated 11™ June, 2024 which sought the

following orders;
1. That the application is ce \
urgent and service of the
be dispensed with i
instance.
2. That this Honourable Court be

pleased to review or set

rs given on 16"

3.T of application be

93. Inth ' ' n, the Plaintiff/Applicant contended that

parent error on the face of the record as the

red on 29™ August, 2018 was in respect of the
third"acquisition and that the claim for the first and second

acquisitions was still pending.
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94. The Court dismissed the said application on 6™ February,
2025 and held as follows;

“73. As stated, the
Plaintiff/Applicant contends that
there is an error apparent on the

face of the record as the Co

pronounced itself i
delivered on 29" Aug

a decree issued and yet ]
delivered on 29 ugust, 2018 was
with respec terlocutory

application. Plaintiff/Applicant
also e hat the decree

issued th October, 2018 was

neo issued.
\ aforementioned in the
ding paragraphs, an error
parent on the face of the record
must be self-evident. In the event
that a party argues that the
decision of the Court was

erroneous, the proper recourse
would be to file an appeal.
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75.In the present matter it is my

view that the Plaintiff/Applicant is

essentially contending that the

decision of this Court in its ruling
delivered on 16" May, 2024 was

erroneous. My view, therefore,

that this can only be a gro

appeal and not review.

76. The Plaintiff/Applican o
demonstrated that ere n
error apparent on the “face of the
record to warrant the review of the

orders issuﬁy is Court on 16"
May, 20

77. , | find that the

Plai ]} t's application

ted 1, 2024 Ilacks merit

it hereby dismissed with

co to the 2™ and 3™

ndants/Respondents.”[Emphasi
Mine]

95. Essentially, in the application dated 11™ June, 2024, the
Plaintiff/Applicant sought that the Court reviews and/or sets

aside the ruling delivered on 16™ May, 2024. The effect of
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setting aside the ruling of 16™ May, 2024 would have been
that the orders of functus officio would also have been set

aside. The Court declined to do so.

96. The prayers sought in the application under eration
have been set out in the preceding para butWy will
summarise them as follows: Q

a. Prayer (2) of the applicatio der
consideration seeks that t rt sets

aside its finding that the Court is functus

officio
b. Prayer (3) the suit be
reinstat e hearing and

nYof the first and second

eks a declaration that the

n of the decree following the

mination of an interlocutory

lication does not render the Court

unctus officio

d. Prayer (5) seeks for a declaration that

the decree issued on 4" October, 2019 is

limited to the third acquisition of the
Plaintiff/Applicant’s land.
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97. Therefore, prayers (3), (4) and (5) of the application under

consideration can only be considered after determination of

prayer (2).

98. Prayer (2) seeks that the Court sets aside it gt the

Court is functus officio. This findin the ruling

delivered on 16" May, 2024.

99. It is therefore evident oth the applications dated

11" June, 2024 and 5, the Plaintiff/Applicant is

’

basically seeki imMdings made in ruling delivered

on 16™ May, 202

100.4

May, 2024 be reviewed and/or set aside (This is the ruling in

which the Court declared that it was functus officio). In the
application under consideration, the Plaintiff/Applicant seeks

that the Court sets aside the finding that the Court is functus
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officio (Which finding was made in the ruling delivered on

16" May, 2024).
101.The instant application is the second attempt by the
Plaintiff/Applicant in having the Court have look at
the ruling delivered on 16 May, 2024. tQ wasas a
“review” and the instant applicatio % asSige”.
102.Both applications were based on the s grounds. That is,
that the Court has not e a'determination on the first and
second acqusitio% s ofthe suit parcels of land.
103.It is my fin ng\ nstant application is seeking similar
ord

pplication dated 11™ June, 2024. The

d 11" June, 2024 was heard and determined

erits. It is needless to say that the parties in both

applications are the same.

104.Therefore, | find that the application under consideration is

res judicata.

ELC CASE NO. 5 OF 2017 [KERICHO] Page 39 of 41



B. Whether the instant application has merit.

105.Based on my finding that the instant application is res

judicata, it shall not be necessary to interrogat

accordance with the prewsi of Section 27 of the Civil

Procedure Act (Cap. . successful party should
ordinarily be a an action unless the Court, for
good reason, dir herwise.

U

he foregoing into consideration, | find that the

107.

application dated 7" March, 2025 is res judicata and it is

hereby dismissed with costs.

108.1t is so ordered.
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DATED, SIGNED AND DELIVERED VIRTUALLY AT KERICHO
THIS 12 ™ DAY OF MARCH, 2026.

L. A. OMOLLO
JUDGE.
In the presence of: -
Mr. Koko for Mr. Migiro for the Plain licant.
t/

Mr. Willy Enok for the 2" Defen spondent.
Mr. Ojwang for the 3" Defendant/Respondent.

No appearance for t st Defendant/Respondent.

&
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