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MMEincipal Magistrate

ol
(Being an appeal f ¢
il the 29* day of

Court at Nairobi (Honou¥

1. Through the Memorandum of 1:"‘-*_' IRl " December

2024, the Appellant appeals against* PRy ‘ Judgment of
-

Honourable C.K Cheptoo(PM).

2. The Appeal was based on the groundg "

i. The learned Magistrate erred i law in finding

that the Claimant’s resignation a Aot constructive

dismissal.
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ii. The learned Magistrate erred in awarding compensation

for constructive d:sm:ssa n mdeed the resignation

was voluntgry. ]
iti. The g ate fal the
governing the payment of the v%

g Claimant to prove the same
il gistrate erred in onsider and
- @ igence pla " in respect of

iv.

gle answer which

Failing to find that it was
ant to apply for leave

o

Wakds _._‘._._Fl e is against the
- ..1:‘71 3

vi. ) L'-.. .i-‘ eight of the
h&%Same does not

L§om the evidence

conta su ;ﬁu_

adduced.

3. The Appellant prayed that by learned

Magistrate on the 29" Novemba e in respect

of the claim of constructive dismissal,lh A L

unpaid leave and substitute with a jug l!'n*-.,- Bl Missing the

] the alleged

Claimant’s claim with costs of the I ':li b1 i this appeal

being borne by the Respondent. A -

-

4. The Appeal was disposed of by written sTHI#

APPELLANT’S SUBMISSIONS
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5. The Appellant’s Advocates T.K Kariba Mbabu & Company

Advocates filed written su ISSIO s ”d May, 2025 and
on the issue ofﬁb th e CIalman tively
dismigse nsel elied on the Black's Law D|ct|o

Edition)™®a definiti . constructive dismissSlaillther, counsel

o .

relied on 5 el : Euthoni Njagi v
. ) | #(2020] eKLR, where

t qurt L Calis "~i--' of 2009 between Maria

I N

agal Lige

!ﬁll ‘alAfrica Limited

(unrepo Fip urs where an

employee leg -*"!'J- ' " .:. elr will due to
[} '. lH
employer’'s conduct WE§CRs.™ ilble. That the

foundation of the Claimant's™la endered his

resignation out of the unfair andl ra PRl stances at

L]
'l,. y

the work place. Yy

= 1..-'
W ey 3 resignation

to be deemed constructive d|sm| AL cMgployee must
!|-.. ‘@
i |

6. Counsel submitted that it was tnte.,!a'

demonstrate that the employer's co iR d intolerable

E "l

working conditions, leaving no reasonable optid

T
but to resign.

However, when an employee voluntarily resigns, courts have
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generally found such resignations to be wilful and not

constituting constructi |ssal S
7. It was counselffs c‘&ﬁh at in the p I;‘g [le the

Respqg#te

annexedslo the A
1L
[ 1.

resignatig :,—"-. v 23 : g as being "to

o‘. er things in life and

thank the Appellant's

_‘A‘f" them for eight

"""-n. ,, ly, and clear,

which reﬂect Fols Y2ty .: en employer and

employee, and that the™Rg3ponc RO cd.

8. That the Respondent dtfn Lufros ation  again

s iy Al to pursue
N O

further  studies to show that his résiSgciSnENs wilful. The
foregoing notwithstanding, the L'gqr'ln B E:-'L rate, though
1% 1 "

acknowledging that the resignation “-_q_ﬂ- FopnYon, voluntary on
-.'1‘.

its face, nonetheless found that the sUi

confirmed that his reason fo

e 1
1‘ rcumstances,

T
including the Claimant’'s unchallenged #llegations of

unfavourable working conditions indicate constructive
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dismissal. The Court went further to hold that the Appellant's

failure to provide an Irljyr:\'fn c n or address the
Claimant's co@ho working ort a
finding™ e resignation was not entirely voluntar

|
'o'o eflant's conduct.

prompt&d by the A
.
[

9. However :-; unset!

hed magistrate

g Y ¢ ‘:-|. Joff = : LS demonstrated here

ra
J boked the fact that, if at
WL

-

peccugkossly affected
_‘_.1_'.* 3

RGN been willing
""1?;"!'-..".]
-I‘..

_ future. This was

to still work u- --'*_.___i, C

L
A c Respondent

clear from the resignat

penned off by stating that "IF e, please let

me know".

10. Counsel submitted that the facth Respondent

=
:_.n

expressing willingness to offer furtheql's .-} Y vailable only

By
showed that his working conditions & ppEgant were not

severe enough to force him out of the B '=;-___ left for other
F

= T
personal reasons. These elements, strongly in®€ated that the

resignation was voluntary and amicable, and not prompted by

Judgment Appeal E368 of 2024 5



coercion, dissatisfaction, or any grievance against the

Respondent. L US
11. Counsel re ed&&o g others the 5?'1].
I (Causel874 of 2017) (2023) KEEL
I
L

(KLR) v Septe 2023) (JudgmentLallEre the court
h 1] o ’f :
-1 =

found th¢ Yeglkignatiot _I" LUl S AL B Ctive dismissal

F

Panag

;I

Broyer where just like in

as --.., 10

ase tf he employer for the
opportunityte [ . il
¥ Y
h %
12. Secon _ ""-q.,"‘-n 2 in favour of

.'-i:.' .
eIIant's failure to

kT
&

constructive c-!f-."-‘:'-z,

address the Claimant iing conditions

supported a finding that the not entirely
voluntary. Again, this finding wi. 0| TSN Unjustified.
The Respondent during the pendla . employment
never complained about his wo'_l-klirp i
levelled various allegations of unfa\/I
o

=

"'lh ns. He only

g conditions

as an afterthought while filing this su jondent could

-i."

not possibly address complaints that were not ed in the first
place.
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13. Thatin fact, the Respondent, while testifying in Court,
confirmed that he ngver ralsec‘l}'a y ints about his
working cond ions [BJ-C?OSS examuﬁ'0 d as

e@hls upion. That it was clear from thecf_@
that th&gRespondg

ever raised m""" s that went
e i Y
unaddres .;; theté fge 0t i BN ot the work

such 2%

at the allegations that
S given annual

Ildays cannot

"I-.-
were backed by no

kT

hold water. T} 'E'.-f'-"'!e“

%

"the re%%

evidence, and the contenieg ptter were not

ol™ace ol ntiments of

retracted. Counsel placed™

Onyango J. in Catherine Kinyan CL § B & Saatchi

(2013) eKLR where the court found"n | "'J‘"--. jve dismissal

78

&

but a voluntary resignation. In the,l'I:

1% 1

counsel submitted that the fact tha{tarResosRdent wilfully
-.'1‘.

resigned, and that no evidence was™

-qi e foregoing,

) show unfair
= gl
conditions at the workplace, the Court ought t&ind that there

was no constructive dismissal and therefore set aside the

Judgment Appeal E368 of 2024 7



finding of trial court, including the award of Kshs.156,

816.00/=

o AL IUS T
@ & 4

rtime.in the sum of Kshs. 589, 896.00/=
|

awarg

relied ofegsection £F

work wh i
’I

the Employmen uiil"" he hours of
:.‘ . da fys. Accordingly,
f

F .‘ provided in the law

ion of Wages (General)

kNt falls under,

provided as provided
under Rule 6. £
16. That Rule 6 (1) stipulaiesk i8 ' ] e paid for time

worked in excess of the norrmal. per week at

wber '
one and one-half times the normamgeurly

" "l-.
meant that the rate to be applied shot:/8 ‘*-l.-' rly rate, and

n

his therefore

not the salary in its entirety. That-u:n '!ruj_- itions of the

security industry a guard ought to wd i '_F.."*; I's spread out

in 6 days. The basic hours are there L T ed as follows
-._-

= T
52 hours divide by Rule 6, which translate®®o 8.66 basic

normal hours. From a 12 hours day less the basic hours, the

Judgment Appeal E368 of 2024 8



overtime normal hours would be 3.34 hours per day.

Therefore, applying 4 ﬁ; as th d was therefore
il

outside the la EQ

been aPp he Claimant's salary was based on the
|

ertime hours have

wage sdfg
1R
. s

Respond i-,’

A OB B s WES gngle N fhat would be used in

tlng
above. If [ JA

the m|n|

guidelinédof 2018 when the-Ciggllnt joined the

fmum wage was

b the formula set out

=

basic salary,

17. That the *‘r""‘h

-_ exhibit G002 of

Patrick Otieno - sho

.l.l | E H ’
iy Wlat the TIAEREEAEE guard’'s were
- |

K%hs.l
Magistrate  applied a figure 1"'"'1.'4 ‘g

o T
justification or basis. The Respondén i L-.‘

r .i ¥ ;:-L"

e 66-hour shift

earning a basic salary®o yet the trial
without any

ing a daily

income of KShs.726.5, which if d|V|dedl
1 ". B
and an hourly rate would be KShs.8§ | o L@ correct rate

'|

S

=
'i.

18. Counsel brought to the attention of the Cou

in calculating overtime.

’ he provisions

on limitation of actions with regard to employment causes

Judgment Appeal E368 of 2024 9



while relying on section 89 of the Employment Act. That
overtime was a contiguo njur t} Id be brought
within 12 mo hs‘&_gha on ther jﬂ n the
C@es Ogola & 2 others v Mansion H C

case @

019) eK 2 on this assertion.

e
i°
r .

19. Couns i‘;}

Co 0 Ja e Q) > months of overtime

cessar
|s earlier. éﬁ

o ﬁ Bl §
claimed .: davraida ,, w "y

E‘
[ "
A

Limited

lBbove was that

he overtime, whichever

_‘.ﬁ 5, unless it was

R "'3"- I}, the Learned

"

L

I A
a

vy

s]0;2

Trial Magistra ; -L‘C‘-» _:' "; of section 89 of
[ ':'-._ - ! %
the Employment Act byaavig d:mg oVERJNEEELEE  rce years yet

only the duration of twelve m8mtiisayas te '
SUbmY 3
L s
mode of calculating the overtime paym&gks S

3

20. In view of the foregoing, couns@ it the proper

Respondent

would add up to Kshs 120,672/= an'q-.;lcr; %‘
1% ' 1

aside Kshs 589.896.00/= awarded fokdud I

.:.:h .

21. On the issue of whether the ClaiR -':vm___ intitled to an
i

"ng_ rt should set

= T
award for leave days in the sum of Kshs: 6, 816.00/=

counsel submitted that the trial court in this case, while

Judgment Appeal E368 of 2024 10



granting an award for leave, noted that the Appellant did not
produce any records ¢ nﬁlw;:g t a{t:f dent took his
leave and as ch‘%pﬁv was justifi trial

] | error by failing to recognise that |t was

T

Og| the Responden

court

the Appgllant to

L
The Resgda@ent
’-

o LallEcd on leave.

=
i on leave. No

;I
a2
Ci

ev ,, e any such leave was

cing the burden on the

"‘.I"'l. _’ﬁ"' on the case of

,.. and Labour

n -o for al
esponden
Togom vt :'I

I|"

Relation, Ap 'F".'E'- b 'o"! Wh ey ." EELRC 112 (KLR)

e = L
(I February 2024) {Judsshent) o REREtion that the

employee never applied for |e8xe byt it w
22. That the Respondent had a dut g hployer if he
felt entitled to leave, yet he remalﬁe oughout his

employment and failed to file any Ie'a,lv'e .&1 1"- gestlng that

he had no issue with the leave T‘ﬂ it apt-Mgased on the
R
foregoing, counsel urged the court i gt he award of
.l
.

compensation for leave days was untenable 3 ought to be

Judgment Appeal E368 of 2024 11



set aside. Further the award of leave for 3 years was against

the express provisions IEf Sit-lc‘)n ‘}- USej'l

RESPONDENT'S SUBMISSIONS 6’
|

23. The Bgspondentis' Pdvocates Wetabg

E ]
g = T
Advocat filegh '

/ol &, Associate

dated 22nd

® role of the appellate

the case of Peters v

!!ﬁ ‘-'.'i,“’ ther submitted

R o 'E-." while relying

oy
Paints Company

» %

-
on among a l'-"';?rf

limited v Falcon GuNd$ Limited . Appeal case

number 219 of 1998. OmMmth®s first hether the

Claimant was constructively dism COUNS bmitted that

5

the trial court found there was constru CHKE R
| AR

question must be looked at beyond@'le .i-_gm used in the

1

termination letter and the emp¢ys

-.'1‘

. |

sal. That the

Aol ict must be

analysed given that the employee Sl os a casual
8

- n ol
employee without any rights all along with no ™ave and other

entitlements. Counsel relied on Cambridge Dictionary and the

Judgment Appeal E368 of 2024 12



Black’s Law Dictionary 9" Edition on definition of constructive

dismissal. l-r ‘}' UEIS
24. Counsel fur@bﬁ( hat the ClI aJv.vlg loyed
in thegre 13 in the month of June and left in the 1

and as™ig the sth of his employment=LallR cspondent’s
g .
-1 =
witness -i}-} jed tHha Nt JFY b | employee. The

Casual employee was

ts clearly showing that

-

SRl o i | -t":fﬁ-'" discriminated
T i=|- r}) L

against as—relow R i -Ovcawe and house
9 f F ‘E"h.ﬂ

-l‘..

25. Counsel relied on th&3case™0 gheri Farmers’

Co-operative Society Limited. R 2195 (KLR)

on when constructive dismissal ar rt arrived at

RN
the correct assessment when it found* iriggy Sk
ok

. P oo
with regard to unfair termination qud: gge? (M court should

! .

he Claimant

R
uphold the same. ' Lo
..'11. e
26. On ground 6 on annual leave not "4 -1 >el submitted

-

= T
that the Respondent herein categorized the™€laimant as a

temporary and casual guard distinct from the other guards

Judgment Appeal E368 of 2024 13



they employed and in this characterization the employee was
not given the privilege haIn-e‘ ot‘TrEtj';Sw re afforded and
one of those @_V : nsel relied o eri:frl:})of the

g aililre this court

ct on leave entitlement.
|

Emplgy

27. It was

ubmitteo
|

) [
arguing i{:’ the e

thaffthée nfi 3 it 5 ation for leave. Is the
a MISand s aimant did not make an

e a0cslid not deserve
_f#..l.ﬁ

= b
B RIGeupply for leave
e, 0T

:‘ ployees that are

at the employer w

yee then argue

was one --'E:-T?Tl-,_ .
% .Ilig

protected by law and™§ ees. Counsel

relied on Section 15 of the ™ ich required

employers to display employee’s 1. n JYEMEEEE L OUS place.
R
28. Counsel submitted that the employe ":.'rgi._;_l-"_ en notify the
employee that he could not be a ca'gulaﬁ .:,,‘.1 ’:;{h » for  years
LS o "

and that was the context of his :jqi“ ;i-_-ug 5% mind to the
...1‘.
3

extent that despite the evidence, £ even in the

E "l

= T
proceedings referred to himself as casual. Cisel relied on

Judgment Appeal E368 of 2024 14



section 74 of the Employment Act on requirement of employer

to keep employment regor

29. That the Ilg‘kg rack an em§ I]%dafs

remaipfed |th the employer and as such the emp

aware that this PPyee had not beepnpfOgilllking on leave

fattention of the

;I
a2
\/

Was that the employee
be satisfied that the
-.* pIy for leave.

e ,‘_ ent Act on
- "I-.-'

provision of cfﬁt’-& yee by employer.
[ '. -H

Counsel submitted thathasen gl atter did not

issue a contract and there wat the issue of

leave as to enable the employee 'Fv‘ thy leds to apply

application.

L

for leave and the procedures therét
According to Counsel, the respondent-,lw L.; e to capitalize

on its failure to issue a contract spekifid ,;4_--.; Eues of leave

...1‘
and entitlement to the same and ne .,::,_‘ the ignorant
=

employee to be denied a right that they delibe® Iy kept away

from him and continued assigning him work with full knowledge

Judgment Appeal E368 of 2024 15



that he deserved to take a rest. There was a danger of

assuming all employer haLco‘Tt"FS will do the right
thing. ﬁ' Q

loyees was, to beifiaillnt argument

30. Co ndere what the Respondent’s leave

L. casual
L
{ | ﬂ*- I
before c( ":F and 'é

regard
fthe privilege of
YSation for the same.

imited did not apply in

-

this matte GOFS 'o*a'" m|s|eading the

Clalmantm ¥ - "'\.“ .,. e he was a
v _“ -I' |_ '

temporary rf"'- .' ON 1&"-' i, and by law casual

L] '|. .
B L .
0 leave AR

)

employees were not enti o gagements did

Coupsel’'s B

not surpass a year. It was on that the
decision in Togom case was bad :"""iw en'y jJ protected
and vulnerable employees and that"t ”'L-. ent to leave

was not forfeited just because the ewqpl l!hi‘_.‘. "'u... ot make an

application for the same. and we all "1 - o mployer has

the power to direct an employee to ) leave if the

employer feels that the same was due.

Judgment Appeal E368 of 2024 16



31. Counsel relied on the case of Matoke v Suchak (Appeal

E046 of 2022) [2023]9WKEEL C 2 R)(5 October
2023) (Ju @ mit that th Io
burdey @lde e |dence to show employee was n

to clairfgg termi s. That the trial cet{iigillls in order to
LFa i _ ﬂ‘f" :
- =
grant tha i; ticulaF R Sk gUg B that the court

;I
a2
Il

Fe| submitted that the

_‘ﬂﬁ rked 108 hours

By l ||' 2 hOUFS The

32.

the

esponden

N

Appellant in

per week

. ht the issue of
,

]

limitation of time and & was a defence

rd at appeal
stage. Counsel relied on the case :"'”1 ksOVOREEE I i Wathigo

t/a Murtown Supermarket v Lilidn Rt 2021) KECA

the appeal stage.
33. According to the respondent, th BS meant to

determine whether the trial court committe error but was

now being asked to do that on the basis of a defence that was

Judgment Appeal E368 of 2024 17



not raised at trial. It was wrong on both the Respondent and

the judicial officer for t ?at | errog t| ne on the basis
of a new def ce‘g I|ed on sec ct on
the ef I'@ filing complaint within three years

further Sghmitted }
1
[ 1.
same Ww :"f-
L]

oSl e when the

illy withholding

rn aith Fmployee three years

WhICh amounts and the act

-

expressl ' & = b c mycc-calld recover the
= e
B '

Same.

o A
o, P
.! I oy,
34. Counse -'F'J-_: 3 se of AA v SGA

=
v
[ n
.I
LN .
|

Security Solutions T

= %

. and Labour

Relations Appeal EO002 & ELRC 1553

2) [

(KLR) (29 July 2022) (Judgmen®ghbrey
M e
without the employer providing evide "-1;.1 : contrary of

rt found that

section 10(7) of the Act overtime shd_u]ld'r H
1 ". e
35. That the Appellant’s offer of calcig ke,
R
(] re

overtime in

its submission ought to have been and the trial

" i

court should not be faulted for adopting its cM®lations. That

they proceed to calculate and use 83.8 Kenya Shillings as the

Judgment Appeal E368 of 2024 18



hourly rate when the 2018 minimum wage provided Kenya
Shillings 136.56 ou y a d_that made the
proposed fi u rEOT-‘Counsel pr5$ ?{Cgis) X 4

Qonths 136.55x1.5 =196,632/= .6'

36. On th®.guestio the amounts
AEa
L

awarded cerhsel ¢
i

week

dfi\lhether court should-dttim

feason to disturb
B0 on the proceedings
eIied on the case of

A permarket v

'ﬁ

appellate cou w"—"f!'ﬂ& » ety k ourt discretion

n when the

37. On whether the court could®g L ns that were
not raised before the trial court o | B court found
no need to disturb the computations'b officer. That

the appeal should be dismissed.

DETERMINATI
38. The court has considered the groundS¥gs orandum of
Appeal, the Record of Appeal and the submissions filed by the

parties herein and authorities relied on and would as usual
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state as follows that it is now settled law that the duty of the

first appellate court is tQgre-e e evidence in the
subordinate co 1_!‘} UII come up

with its o d conclusions as heId
Oder Odera_& Associates v John Patrick
t/a Maghira & C I vocates [2013] eKLR? ere it was

stated:
is bg

- i I'

=
Cir primary role as a

o

e-assess and reanalyze
| .
gne whether the conclusions

and or not and give reasons

-

: -. ' | - ; “#
- e
39. The Jugér : ‘m@ﬁgﬁ N laimant’s suit

oy
- ..l.
e e-*mx there was

was allowed "..-;:"" :
constructive dlsml SENCn though the

LI

resignation letter appeargd® . surrounding

circumstances including unfaw conditions,

failure to issue employment CONTRCty B address  the
'-"l. :

Claimant’s complaints led to a constr _-L issal. The

Claimant was awarded 8 months a: n for unfair
termination of Kshs 156,816/=, @‘ e of Kshs
56,670.90/= capped at three year%g ) ihe of Kshs

589,896.00/= capped at three years with costs of the suit.
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40. The Appellant was aggrieved by the part of the judgment

concerning the finding on constructive dismissal when the

Al Bl JULINYN D

respondent resigneql__and the award of compensation for unfair
M % ™ "
termination, unpaid leave and overtime. The Appellant fronted
-  an AL T
six grounds in its Memorandum of Appeal dated 20" December,
E. = T Ay _ |
2024 which this court will condense in to two issues for

M % & WOy

determination as follows: -

SN TN

a) Whether the trial court erred in finding that the Respondent was

o AR X

constructively dismissed.,

i
L5 il | o

b)Whether the trial court erred in awarding the Respondent damages for

(R DR

unfair termination, unpaid leave and overtime as |t

e

Whether the trial court erred in finding that the

'I_

Respondent was constructlvely dismissed.

R

41. It is not in dispute that the Respondent was engaged as a

security officer by the Appellant sinc__é June, 2013 until he
resigned on 4™ August, 2021. The trial court found that

ol R |

although the tone of the resignation letter was voluntary the
Respondent’'s testimony pointed to unfavourable working

e = o

conditions where he alleged that he worked excessive hours
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with no rest days, unfair treatment, failure to be issued with
employment contract and failure to address his complaints on

Al Bl JULINYN P

working conditions. This according to the respondent amounted

'\ By B
to constructive dismissal. _6'

42. gncept ogﬁtructive dismissal.wiSalll\ articulated
.l!.. f, -
by Lord i‘ﬂ ' _ Bg (ECC) Ltd v

;I
a2

ich is a significant breach

prere o which shows that

¥

RO O Velig WS dentitled to treat

g% or more of the

the wﬂh

essential term

himself as d/scha gedsd o "‘m_ll- If he does so

then he terminates th& :"'.--

act by

F | .L"'L. .
43. The Court of Appeal explained

githe employer’s
conduct.”

1 constructive

' i'l- . ¥ III'
dismissal and in the case of Coca Cola gq§ e
,

Limited v Maria Kagai Ligaga [20;_1.|55 -.‘41 % as observed
1% ol "

ntral Africa

as follows: - '
kL :
The key element in the definition of consi /ol ssal is that the
=
employee must have been entitled or have“rasrg bl leave without

notice because of the employer’s conduct. Entitled to leave has two
interpretations which gives rise to the test to be applied. The first
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interpretation is that the employee could leave when the employer’s

behavior towards him was so unregsgnable that he could not be

expected to sta the % S The second
mterpretatlon!ls 1 oyer’s cond is fiso J. that it

constit jatory breach of the contract of em ment

% sPactual f The contractual test is narrower
reaso le test. i’:ﬁ-

44, F|naIIy, recently the court of Appeal in the case of Mwaura v

L= WAL . 1o Y

CIC Insurance Group Ltd (Civil Appeal 548 of 2019)

MO0 Tl 7T LS50 AT

[2026] KECA 250 (KLR) (13 February 2026) (Judgment)

f1\

fheld that;

he

From the foregoing authorities, it is discernible that a core aspect

of the term constructive dismissal s existence of intolerable

working  conditions  brought about by the employer, which

ultimately compel the employee to resign. S
e — T

= B K

45. The court is of no doubt the resignation letter of 4" August

2021 was voluntary in nature qri the reason the Respondent
was resigning was to continue with education and pursue other
Il T

opportunities. He thanked the Appellalhnt for the opportunity and

even wished to work in future if there was such an opportunity.
s :
The trial court found there was constﬁc_tive dismissal based on

surrounding circumstances as seen above.

46. The court notes that parties are bound by their own

pleadings and the Respondent ought to have particularized the
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discrimination he faced as well as the unfavourable working

conditions. This court further inte_rro_gates the evidence after

Al Bl JULIN P

the Respondent resigned and finds that the letter by Kenya

T L "
Human Rights Commission of September, 2021 termed the
N AN aArf T

termination as lawful and only requested for unpaid salary
=L = WY .
arrears. Thereafter the demand letter of October, 2021

M M O W ol A

requested for the Respondent’'s terminal dues after he

AT A [ — -

resigned. It never mentioned anything to do with constructive

Cor : )

dismissal.

e 1 T
47. The court therefore dlsagrees with the trial court finding that
et e VPR, LY
there was constructive .<_j1|sm|ssal since the Respondent
I | . . S .
voluntarily resigned, there is no evidence of him complaining of
R

the working conditions which he confirmed during oral hearing.

lE

The Court therefore takes the view that ingredients of
. . XN

constructive dismissal such as the employer creating

intolerable working conditions had not Ikr)een proved. What was
[BRs B -
clear was that the respondent was never paid his terminal dues

VERELM "

hence the dispute all along. The Resignation letter did not

disclose any frustration suffered by the Resp'ondent and the
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48.

Loem o oy —
court held as foIIorv‘\?s.ﬁ\I-

49.

preceding correspondences showed that the termination was

e AL JU Q.

In the recent Court of Appeal case of Mwaura v CIC
N F & K
Insurance Group Ltd (Civil Appeal 548 of 2019)

e - ¥
[2026]‘ KECA 250|%I§L.R) (13 February 2026) (Judgment),
the court while finding that such resignation d|d not amount to

T R L

constructive dismissal the court placed reliance on the case of
e 0V A RGO G

EDWARD MACHUKA NYAMORA Vs. KENYA ANIMAL
A1 R Mt PO S

G:EI}IEI:I'IC iEiqll_J.I:EE CENTRE formerly (CENTRAL

ARTIFICIAL INSEMINATION STATION (2018) eKLR, the

“...In t oY v Iieve that he was
forced to resign Trgh =8 . E Mg f q‘h arat/on with the
Respondent wagss ¥ £ R (/N (RSB Signation.

..If the resigriates o/t Pt S by the Respondent, a

jeTeYe = : "y the Claimant would
tender the resignation und&} 5 jlesignation was not
voluntary but was forced. To th ] @nation produced
by the Claimant was not under p reasons for the
resignation and whether the action

This court finds that nothing s:topped the Respondent

who had worked for 8 years from indicating in the resignation

AN

letter if he was frustrated with work and that the resignation
R
was not voluntary. The Court therefor%..ragr_e.es with the

appellant the the trial Court erred in reaching the conclusion

that the respondent was constructively dismissed. This finding

is therefore set aside.
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Whether the trial court erred in awarding the Respondent
damages for unfair termination, unpaid leave and overtime as it

T AL JUST,

50. Having found that there was no constructive dlsmlssal the

M b . B
award for damages for unfair termination will obviously be set
- ' ALY .

aside. The respondent lawfully resigned hence not entitled to

AN ] e = A

any damages for unfair termination. However, there are dues

B M O W oAy

ayable to an employee whether there is unfair termination or

e
not like in this case
LT R

51. On the award for overtime and unpaid leave the court

el W S R

capped the awards to 3 years preceding the dismissal while

[} " ‘H.El

LB

relying on section 90 of the Employment Act. The court finds
| SN e _ |
that the trial court tookﬁa*.wrong interpretation of the said

L
section since courts have in a number of cases clarified this

section of the law to mean that for continuing injuries, the
claimant needs to file their claim 12. months after cessation of

AV

employment in order to claim the continuing injuries

1%
irrespective of the number of years it has ta.lﬁn

52. In the Court of Appeal decision |

an School
Society & another v Ohany & an ivil Appeal

325 & 342 of 2018 (Consolidated))
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[2023] KECA 894 (KLR) (24 July 2023) (Judgment) while

relying on India decisions t cou;}hUls to say:-
Normally, a 3 ted on the
ground ches or limitation. One of the e @t the
ases ing to a continuing wrong. Where .@!e

re/at laim is bgke n a continuing wrong, [& an be granted

eference to the
date o } h the \cop gl k N F such continuing

‘ . Borrowing from the
rp =-. e
é knued td [Ty
WL iﬁl U o jiRs, "ature, capable of
giving risg t *. _ﬁﬁ e of a continuing

even n‘,» e is a q

Bring that the respondent

stances, we find and hold

he claims were
-'—.:,:.' ithin the ambit

of a continuint WroRgS-eQf te riis il I s 00.
L .H

o i gy 5 NN
53. The court therefore finds that the Respondent resigned in
wow. T
August, 2021 and the claim was filed in January,2022 hence
g

within 12 months period anticipated by section 90 of the
Y

Employment Act. The same if claimed within time could not

r

therefore be limited to three years asI :clhe trial court did. The
| LR~
Respondent was entitled to overtime for the 8 years as well as

ol

the leave payment.

54. On the claim for unpaid leave the Appellant alleged that the

Respondent did not apply for the same while it referred all
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along to him as a casual employee. The Appellant was

mandated by section 74 of the Employment Act to produce

al Bl JUL/N P

employment records showing that the Respondent took his

AN T "
leave. The Appellant only claimed that he did not apply for the
- A S

same. This court therefore agrees with the trial court that the
£ T I S
Respondent was entitled to his unpaid leave but for 8 years.

M LM% O W ol A

55. On the claim for overtime the trial court found that the

AT A [ = e

Respondent was working for 72 hours per week as per

T JIVARRTEEER o,

evidence provided which was the time sheets. The Respondent

el L T

alleged he was working for 108 hours per week which is

Tl R -

humanly impossible and no evidence was provided. In the
i ar S,
claim the Respondent rightfully claimed that he worked 72
T Y

hours a week. The Regulation of W_9_ges (Protective Services)

Order required him to work for 52 hours hence overtime was 20
hours a week as held by the trial court. The trial court again

AL

capped this award to three years WhICh was again a wrong

i "-?ﬂ
interpretation of law it ought to be 8 years E!i
WENIL~-

56. The trial court used Kshs 19,602/= as the Respondent’s last

salary. This court finds that from the last pai/ slip of August
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2021 the Respondent’s gross salary was Kshs 19,802/= and

that is what ought to have been used in the calculations.

Al Bl JULINY D

57. On the calculations of the overtime the Regulations of Wages

i ™l "
(General) Order 2018 provided for hourly rate and there is no
— AN aArf T

need for complex calculations as submitted by the Appellant.
E. " T o
The normal overtime is 1.5% the hourly rate. The trial court

M LM &W Sl A

found that the hourly rate was Kshs 136.55/= which is the right

A, A [~

position. The best approach would be 20 hours x 52 weeks in a

o g  JIVARARTEEER

year x 8 years x 136.55 x 1.5=1,704,144/=

il
S
58. In the upshot the Appeal partlalli succeeds as follows: -

a. 8 years unpald leave 26x726.55 x 8. Kshs 151,122 /=

R P A, . N

b. Unpaid overtime...........cccvemumienanans Kshs 1,704,144/=

T
TOTAL KSHS 1,855,266/=
b T

c. Since the appeal partially succeeds each party shall

bear their costs of this appeal.

.

59. Itis so ordered.

r
i

o
)

Delivered virtually this 13* day of March 2026

Dated at Nairobi this 13t d i§|

Abuodha Nelson Jorum

Presiding Judge-Appeals Di
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