REPUBLIC OF KENYA
IN THE EMPLOYMENT AND LABOUR RELATION COURT, NAIROBI
CAUSE NO. E871 OF 2022

NELIE; Ej«{ ﬁ.‘ﬁ’}UST .............. CLAIMANT

"
L)
/]

th November, 2022, the

d some times in 1996 as an
| e due to his stellar
,.-ﬁ@‘-"t was deployed and
EeHrDeL RO DS a General Manager
oy, OF S 320,550/=. The
SsoN firRIgAON letter at each stage
ement respectively. He was not
E%ired by the law however
c O ship with the
Respondert L
b. The Claimant up#8g comencini
served the respongant with loyd
month of November, B8 Wvholl
his personal reasons. THUgEs po
claimant his terminal beng ""g_
admitted in their acceptanc i

bs as afore stated
iligence until the

ant resigned due to
5 failed to pay the

y despite having

he same is due.

Y. &
g 192.31

. G
i. Leave earned anda_glt- :

ii. November and Dedeinb b days worked

for...395,345 h
ot

iii. Gratuity at the rate o each complete year in
26years, a basic sala Y ,000/=
257,000/30%18%26 = 4,009.20Qi#0/=

TOTAL AMOUNT KSHS. 4,730,737.31

2. The claimant therefore prayed for:
a. the sum of Kshs.4,730,737.31 inclusive of gratuity.
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b. Costs of this suit
c. Certificate of service

3. The respondent through an amended statement of response dated
21t February, 2025 pleaded among others that:

a. In response to Paragr. , the Respondent avers that the
Claimangindeed workgd [

f eriods between 1996
9/ O%1 wh h& Clai ts tendered his
residhafiont e he alle thf re QN was due to
“pgrsOnal reasons” as claimed.
. FURTHER TO PARAGRAPH 4 ABOVE AND PR
ALISE THE RESIGNATION; thegGlkaimant ein was
th a Show Cause Letter datCR8/11/2021 with the
M'Show cause on a )
S e lette

@ouse of office-"
B¥erred against the

r - .- -
D COp ‘3* ) Erout an audit of the
g UEEc headers;

ards;

PBOTREN oted 09/11/2021 to
itlllbeit not satisfactory

E gie day, clearly

% "ﬂ“.,.h Hout opting to take off;

ated™ 1AM /2021, acknowledged

A
- RLance process of the
Clai .
f. IN ADDITIEN @ P2 bl (e Respondent gave
the Claimant a [ fhis explanation within
14 days, and als vidence of

misappropriation ‘tHs bmpany to losses

over a period of tim Sy 553,326.96/-;

g. The Respondent being a ’o e ','._ , holding the position
of General Manager - Gua, CRECTES, arge of hundreds of
employees across the countigise ‘-."z-l_ as the direct liaison

person with Sub-contractingr Qs

h. The Respondent herein sént AN lctter to the
Claimant via a letter datgdJURLA o attend a meeting
where the details of the &iydi OLACH DY liscussed on
04/01/2022 and unraveII *hﬁ gt did not happen due
tjo unforeseen circumstark T t of the Respondent.

i. The respondent sent a furtHe ) ‘E-!"'-_ . pd 26/01/2022, for
another meeting that was to bé held#ii§¥02/02/2022 at the
Respondent’s premises where both the Claimant and the
Respondent agreed.

j. The Respondent avers that the purpose of the meeting was to
give the Claimant a chance to appear before the disciplinary
committee and answer to the audit report in his defence as all
the queries raised were directly from his department, where
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he was the overall head, and responsible person;

k. FURTHER TO PARAGRAPH 13 ABOVE; the meeting was held on
02/02/2023, where the Claimant was given an opportunity to
table his case, and recommendations arrived at;

. In Response to paragraph 5 of the Memorandum of Claim, the
alt

Respondent Jers th Um isrepresentation of
facd as S
i@%p&a erein, was eﬁb:{ espondent to
e
du

clude clearance processes and ha uljon of his

% ii. T mant, in the meeting hel /02/2022, accepted
d tn for negligence d mission or otherwise
C ' "
= . by 13/07/2022, sent to the
i tRS: _s:'g S;
&
DESCRIPTION DAYS AMOUNT
1 Accrued Leave days ?3 326, 192.31
-q 5 November 2021 Salary B |30 320, 550.00
3. |December 2021 Salary 9 74, 795.00
TOTAL 721,537.31
LESS STATUTORY 221,553. 69
DEDUCTIONS
TAX FOR UNACCOUNTED 5,092.50
NIGHT OUT ALLOWANCE
RECOVERY- ADMITTED. 75, 000.00
NEGLIGENCE
TOTAL PAYABLE 419, 891.12

W has disputed the

ABOVE; and
acknowledging that the Cla BLotmcn in service for a
period of time, it was assumed by th®¥espondent that he was
familiar and well conversant with the provisions of the law,
more so -

i. Legal Gazette Notice No. 24 of 1998, (Subsidiary
Legislation) The Regulation of Wages and Conditions of
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Employment Act, which provides; The regulation of
Wages (Protective Security Services) Order, 1998.5.17
thereto provides; “An employee who is summarily
dismissed for lawful cause, or who terminates his

servicegefor re otger than ill-health or retirement
ag® shqll not [Z}Z%& iy
%I:F’ 5( beén subfec his:?a the law ever
i is initial employment, rising to h@e Manager
Guarding services, and given that he willing @

t3Wly tendered his resignation JggaF: he is b d by the
.4
D

M, the Demand and
gpretion of the S. 35(6)(d) of

@ nant has been a member of

qrity Fund, to which the

emitted his contribution;

;k;_:.; : THOUT PREJUDICE TO THE
. 3w T UG in October 2018, the

—f#‘ﬂ 'ty from Radio Guards
3 - 5 '“’i‘,f.'_ A Ltd, for a sum of
- *a L, the Claimant offered his
ﬁnal i ¢ el :"-..‘ ecurity;

s. The RespOdg & \ hin November 2019, the

_ £00, 000/-;

t. The Respondent atérs*®Qat, as P2, the outstanding
loan balance was KShg 020" = Of January 2023, die
outstanding sums are KS 57, hich ideally means,
the KShs. 419, 891.12/- has 0,7 = ’d to Radio Guards
Co-operative Savings and Cré '!h’ 58 —;:.':_I Ltd towards a partial
repayment of the loan, "‘*."LCI’"F '1.-1'1 '11"- al level clears the

| -

balance; N

u. The Respondent avers t g =_$'m- Agelationship between
the Radio Guards Co-opelzitile 53 and Credit Society Ltd
and the Respondent compa '.'1.:_&'-'4- 1y clearing/exiting
employee must clear any/all THISRC a8l igations taken out

from the Sacco, or agree to their dues being channeled to the
Sacco, on priority basis, and the balance released to them, in
the event there is a balance;

v. The respondent avers that the Claimant has refused, declined
and/or neglect to sign off the release of the funds to the
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Sacco, despite having the loan, and unnecessarily causing a
stale mate of the final clearance with the Respondent;
4. The Claimant in the counter claim reiterates the contents of
Paragraphs 1-28 of the Statement of Response herein above;

a. The CIaFan in thio’ﬁ rs that sometimes in

|ons Auditor at the

company, to carry out an i i contracts

%'O and invoices that they would raise fr e pto time

dem ng for payments;

ere __Contracts i""f nder the Guarding

B cre thesRg h the counter claim was
ad the general oversight,
" to, oversee on behalf of the

between Night Security
.,'l pant in the counterclaim

r which provided/deployed
ounterclaim to service its
ts; T

PRI\ 3l

ﬁ" O .::1.‘ =

con¥i "I'.obligati '

g offices across, the,
upervisors who carry

ii. he claimah comqeny

country, whe :.,'._n‘ ha
e

out daily, 24-ho C onfirm attendance of
the guards as dep "‘\,,_- and fill attendance
registers; i‘
i R
iii. The field supervis@ .' By Ol attendance forms to

Easy Roaster Offi drs!
attendance and
premises into the

) key in the data of
%o each site-client’s

iv. The Claimant further Geployighsector managers who
receive the reports from the field supervisors and verify;

v. The ERO would at the end of the day/month be able to
ascertain how many guards did attend and those who
failed to attend as this would eventually determine
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payment at the monthly cycle.

vi. The NSO would on a monthly basis send out invoices to
the claimant company for settlement, where the NSO

" TTTOA

-i‘ On that background, the Claimant carry out the audit
analysis from the month of April 2020 to August 2021
: 'O where several issues were flagged out; For avoidance of

Idoubt, the audit involved;

a. An analysis of the data sheets from the field
and the system data as keyed in by the Easy
Roaster Officers (ERO);

. An analysis of the monthly billings by the
NSQ against the system data;

. Following the audit, it was discovered that
the Claimant had Ilost over KShs,
6,53,326.96/- as a result of the abuse.

abuse of office

5. At the trial, the claimant gave evidence and adopted his witness
statement and documents both dated 24th November, 2022 as his
evidence in chief and exhibits and stated in cross-examination that
at the time of dismissal, he was General Manager In-Charge of
Guarding Services. In charge of the guarding force, discipline,
business growth, partly in charge of marketing and client retention
and that client retention involved tracking and tracing of payments
by clients. In the course of his duties, he interacted with NSO
Limited. They were sub-contractors and provided the respondents
with guards and were responsible for payment of guards. It was
further his testimony that the duty rooster was maintained by the
Respondent and that the Respondent provided supervisors who
were its employees. His role was to confirm the authenticity of
payroll from NSO.
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6. The claimant further stated that there was an audit of bills from NSO

c
4

and concerns were raised which he responded to. He further stated
that he responded to the show cause letter dated 8th November
2021 and that he understood what a show cause meant. He further
stated that the audit raised the issue of excess shift billing by NSO
and billing of wrong rates and fictitious guards. He denied that there
were cases of excessive billing and that it was a case of error in
computation. It was his evidence that there were different methods
of billing. Nairobi had a different method of billing. Once a guard
works for more than twenty one days, he would be paid for the
whole month.

7. It was the claimant’s contention that the Respondent lost no money

and that he resigned the same day after giving his response. He
further stated that the audit was still going on when he resigned. He
claimed tha the Country Director told him that the chief executive
officer wanted him out and he opted to resign. | have not stated in
my witness the issue of the chief executive officer wanting me out.
The claimant further admitted that he had come across the
Protection Security Wages Order but had not come across its
provisions on resignation pending investigations. Regarding loans he
admitted taking loans during his employment and that he owed
approximately Kshs.713,000/= at the time he resigned and that he
had not been repaying the loan after leaving the respondent and
that he was depending on his gratuity to be able to offset the loan
and that the guarantors were being deducted for the loan and
further that he was obligated to repay the loan

8. The respondent on its part called two witnesses. The first witness

RW1, Mr. Eric Ndeveni stated that he was the Operations Auditor for
the Respondent and that he wrote a witness statement on 6th
February, 2023 which he adopted as his evidence in chief. He
further stated that there were issues between NSO and the
Respondent and that the NSO used to provide guards and we used
to pay them. There were discrepancies between the shifts at NSO
and the ones received and that the Claimant was Manager
Guarding. It was further his evidence that the there were
differences in shifts and billing and that the respondent lost about 6
million shillings.

9. In cross-examination he stated that as an employee of the
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Respondent he was doing audit between NSO and the Respondent
and was aware of how the contract came about. Further that that
the relationship with NSO was reviewed in 2012 but started earlier.
It was further his evidence that he knew the agreed billing system
and that in Mombasa they were using shift basis. According to him,
under the shift system payment was on daily basis but aggregated.
Nairobi was paid monthly if one worked for more than twenty days
and that the Nairobi system was in writing and that he was focusing
on Nairobi. It was his evidence that he did not do audit Mombasa
and did not compare the two billing systems. He wanted to compare
the shift rooster the respondent had and the one the NSO was using
billing the Respondent. It was further his evidence that he was
aware that the Claimant gave explanation on the discrepancies and
that he was tasked to do audit and give the outcome to the
management and further that in his report he did not implicate the
Claimant.

The respondent’s second withess RW2 stated that she was
called Joan Birech and that she recorded a statement on 6th
February 2023 which she adopted as her evidence in chief and also
relied on the attached documents. She further stated that she was
aware when the Claimant left the company and that the claimant
was issued with a notice to show cause to explain the anomalies in
the billing. He responded to the notice to show cause and also
resigned at the same time (9th November). After resigning, the
respondent could not convene a disciplinary committee. The
Respondent acknowledged the resignation.

She further stated that the Claimant worked for thirty days in
November and for seven days in December. Concerning gratuity, it
was her evidence that the same was extended as standard payment
to employees who leave under normal circumstances. The Claimant
caused the Respondent loss hence was not entitled to gratuity.

In cross-examination she stated that the received the
resignation letter and responded to the same (10th November 2021)
and that it was standard practise to pay gratuity to employees who
left with a clean record and that the acknowledgment of resignation
letter mentioned that gratuity would be paid.

Concerning terminal dues, she stated that from the claimant’s
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final dues, Kshs.75,000/= was deducted and that the Claimant
admitted to it. Further that the claimant after resignation was called
upon to come and defend himself over the lost amount. Regarding
NSO contract, she stated that she was aware of the same and how it
operated. Nairobi billing was on basis of days worked but the
Claimant issued a direction that anyone working for more than
twenty days should be paid for the whole month. This caused
discrepancy in the billing. She however stated that she did not have
the email before the Court and that the agreement with NSO was
terminated after the incident and further that they had not claimed
any money from NSO and further that the claimant had not
collected his final dues because he is demanding to be paid gratuity.

In reexamination she stated that the respondent held
meetings with the Claimant over the incident and that they met on
2nd February and 16th June 2022 and this was after the claimant
had already left employment. The meetings were to give the
Claimant a chance to defend himself against the allegations against
him. He admitted to repayment of Kshs.75,000/=

In his submissions in support of the claim, Mr. Odegi for the
claimant submitted among others that although the Employment
Act, 2007, did not explicitly mandate the payment of gratuity to
employees upon resignation, however, section 35(5) of the Act
provided that an employee was entitled to payment for any leave
days accrued but not taken. Furthermore, where an employer has a
practice or policy of paying gratuity, such practice may form part of
the contractual obligations between the employer and the
employee. In this regard Counsel relied on the case of Kenga v.
Petrocity Enterprises Limited (Cause EO0O51 of 2022), where
the Court noted that the Respondent had a tradition of paying
gratuity to employees upon termination, which was upheld by the
Court. This practice was deemed binding, and the Court awarded
the Claimant gratuity based on the Respondent's established policy.
Similarly, in the present case, the Respondent's acknowledgment of
the Claimant's resignation and the subsequent offer to pay gratuity
at the rate of 18 days for each complete year of service establishes
a practice or policy of paying gratuity. This practice was binding
upon the Respondent, and the Claimant was entitled to gratuity as
outlined in the correspondence dated 11th October, 2019. Counsel
further relied on the case of Bamburi Cement Limited v William
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Kilonzi (2016) eKLR, where the Court of Appeal stated:-

“Gratuity, as the name implies, is a gratuitous payment for services
rendered. It is paid to an employee or his estate by an employer
either at the end of a contract or upon resignation or retirement or
upon death of the employee, as a lump sum amount at the
discretion of an employer. The employee does not contribute any
sum or portion of his salary towards payment of gratuity. An

may provide that the employer shall not pay gratuity if the

employer may consider the option of gratuity in lieu of a pension
; scheme. Being a gratuitous payment the contract of employment

termination of employment is through dismissal arising from gross

or other misconduct. But where, like here, the dismissal is not
justified and is wrongful the employee will be awarded gratuity if it

16.

is provided for in the contract of employment.”

Counsel conceded that whereas the claimant was a member
of NSSF, the respondent while accepting his resignation promised to
pay him his gratuity. In the circumstances the promise crystalized at
that point and the respondents could not renege on the same. In
addition to the Respondent’s acknowledgment, there was external
evidence that Respondent pays gratuity to other employees, such as
in the case of Zachary Magadi Isanda and that during the hearing of
the Respondent’'s case, the witness called by the Respondent
confirmed that gratuity was payable upon retirement or resignation.
Mr. Odegi further contented that since the claimant did not resign
under duress or misconduct in order to avoid liability, gratuity was
payable. He further argued that whilst the Respondent had raised
allegations of misconduct in the show cause notice, there was no
evidence that the misconduct was legally proven or that the
Claimant was found guilty and disciplined in a manner that legally
justified withholding gratuity.

17. The respondent’s Counsel Mr. Olao on the other hand

submitted among others the Court could not compel a a
dissatisfied employer to say “Thank You!” It was further his
submission that both the Claimant and the Respondent agreed on
the definition and the background of gratuity, therefore the court
could not the respondent to pay the claimant gratuity. In this regard,

counsel relied on the case of Kenga v Petrocity Enterprises Limited
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[2025] KEELRC2495 (KLR) where the court stressed thus; stated:-

“Repeatedly, this Court has stated that gratuity is not a

statutory benefit. ractua/ benefit or one that can
ﬂow etce‘W/ in Bn nt 3‘( Claimant admitted
ntract of service did no roji. ratuity. He

lE}sserted that his claim under this head W d on a
% practi I thin the Respondent cogal®y. In my" view, the

i l:...*_ assertio T bald assep -; sufficient evidential
. =

UI’S)

laimant’s claim for gratuity was

lent’'s Human Resource Manager'’s

’

, acknowledgement letter

.,.-1 G ADI ISANDA, dated

't'-.. Bkle the argument that

e -

gratef »', »_. roal |e ent contract, and that

it was .t .rs ed ¢

establishment. ;

letter of 10/11/2021,

at the Respondent’s
@imant argued that the

d among his terminal

benefits, legally entitleg@ He asserts in his

submissions that “Because th 0.0 '.-,._ nowledged in writing

o

that gratuity was due upon h|s re “h-... Ml is created an express

term or at least an implied con.l;_-llaf || on.

| -
19. According to Mr. Olao, desplt r £ creative use of words,

the letter of 10/11/2021 could ply created an implied

contractual obligation for many red .._?En pf which was that the
el ™1 Il

the termination of the

purported ‘acknowledgement’ was made aft8
employment contract by the Claimant through his letter of resignation
of 09/11/2021. For the avoidance of doubt, the Claimant resigned with

immediate effect and there was no room to create new terms of
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engagement post the termination period. It was further contended that
even the elements necessary for the creation of a legally binding
contract were glaringly absent and the most important of which was a
meeting of the mlnd n he matter, the Respondent’s
witness, Ta ut O}EUST 11/2021, testified

(o]¢e stated that the inclusion h said letter

In th counsel

ited 120231KEELRC

oted the pf Muiri v_East Africa Cab¥ess

;‘ ﬁen her mlstake not the Respondent’s.

similar circumstances,

I': not indicate at all that the
fmputed on 10 years and not 29
Pnt’s witness admitted. The witness
Ve oo computation by the

ﬂ*ﬁ' pay was done after the
LS LT Ly & Prent  and without the

i 'm-.'q:"'f*.';-'. Mlhere was no meetins of
Ay

20. B HR e etale: Y :‘-,,‘ was plainly evident that
the Respondent colo AL be held¥ lhay Kshs. 4,009,200/=
based on an error by ¢ pan ReW hnager in a letter of

acceptance of resignation Wi qoulg® | e sufficed to create

contractual obligations as betwee -;i oD AN any rate, that letter

L N i N
was superseded by the letter of 13 t ':"‘"1 -',_ ch properly tabulated
the Claimant’'s dues. The Iett'o.|;.I Y ey L 21 was a letter of

acceptance of resignation and ca '1! HL_‘HL argue an entitlement
(5

to gratuity. The Claimant’s argu -?;i- "

that score. Mr. Olao
further contended that as was apt ' '-u.*-* the Court of Appeal

in Pathfinder International Kenya Limited v hen Ndegwa Mwanaqi

(supra), gratuity must be provided in the contract of employment or
provided for in a Collective Bargaining Agreement or a statute before

an employee can claim entitlement to the same. The Claimant’s
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argument that the Respondent had a ‘practice’ of paying out gratuity is

therefore neither here nor there.
21. Counsel further urged the Court to bear in mind that ZACHARY
MAGADI whose ckr] Iedgxu tion the claimant was
relying ﬁ ISO?.\ loyment while
igation for unethical conduct and th }é& o losses

e. On the contrary, ZACHARY AGADI DA, unlike

d to his

the Claimagt a mutual separa Respondent on quite
i1

_wég'.r__r- Claip#n e Bd to having cost the
T Ueryle: L , could not use the letter of
u ]

to draw parallels between his

oyee.

-I

gL o counsel submitted that
-\\"* o1 oH |., salary for November

g of '("1.._.' dated 13/07/2022

’

Ri's salary for the said months
,

SR cc of which was paid to
Factory Guards Sacce. §c veraciy ficr was not challenged

ijer®ore evit

his salary for the months e fode vy

by the Claimant. It wa he Claimant was paid

December, 2022. The

Claim for unpaid salary my ""-,.q o ail. Counsel similar

submitted regarding the claim f@ I“‘"I' S coVve stating that the
F 4w

same were tabulated as evidéﬁlc'.'e ik .*-HL ter dated 13/07/2022
1
and paid out after deduction fof

meeting of 02/02/2022.

)/= as decided in the

22. Conncerning the countercl3 i@l submitted that the
Respondent's counterclaim against the Claimant was for the loss of
Kshs. 6,553,326.96/= and that it was the Respondent’s contention
that the said sums were lost through overpayment to NSO Company
Limited, including fictitious payments and on the very day the
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Claimant was suspended to pave wav for independent
investigations, he resigned. Further that the said investigations

ultimately concluded that the Claimant was culpable. In his

testimony, RW1 cgnfirme e Claimant had used a billing
1 E T\ ayment of guards
ing . Indeed, in his responseto f ho ause letter

ed regarding the lost sums, the Claimant admi e of the

evelled against h|
m% gr, the ,.' d back on his position,
-/" s e gh wrong billing. However,

iy cause speaks for itself. Coupled

three ch

esignation, it became evident that

in fact resigned to avoid

g x|
_‘-@Iﬂ his respect counsel relied

I ik (CIVII Appeal 29/2020)

O ‘.‘..

d|SC|pI|nar B h(—:-C . .---, ""‘-,l d that;

L |

annot resign to avoid

“Even if we aré U6 Sgcept the ¥ Q/ersion that his notice
of retirement datig ‘qsglojun as served upon the
respondent on Ist*ju 19, e raises a pertinent
question on its valiG 'T'ﬁ"-. e qf B ecre s whether an
employee seeking to retiré ich means a termination
of employment), can wake Wi ithout notice to the

(3
. LT A
employer. In our considered*op '41. T ployee cannot escape
a resignation or a

the disciplinary process by

retirement ‘with immediat‘e._h by legal principle here
is the need to avoid subve . This is because such
a retirement notice can be a "f rded if it is a tactic to
escape disciplinary proceeg h Limreme Court of India in
Mahanadi Coalfields Ltd. Vet A Choubey , [2020] 18
SCC 71).” (Emphasis ours)

24. According to Mr. Olao, the court was faced with the decision whether
to hold the Claimant liable or allow the Claimant to escape the
consequences of his actions which led to loss of the Respondent's

property while coming to court to seek a benefit from the said
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Respondent. The Respondent had therefore proved its counterclaim on
a balance of probabilities and urge the court to so find and order the

Claimant to pay back the Respondent all the monies admittedly lost

through his negllgencIndm} I(:I
rt has reviewed and considered the clai eﬁg thereto,
cuments .{f nd against it, witness jasti#momie well as

B n G

RMISSio unsel and has becopa ew that there are only
.

aJor g, namely:-

B o gratuity

Is entitled to judgment on the

2 W, T <Fy s entitled to gratuity, it
T | .
Was ConmoNe Wl - 11 eC|S|ons cited by both
J N '- "I-.-

couffcet= "‘f’ of right. It is either provided

for in the . . ""'"-.‘ at the discretion of the
employer as a \ Rof the service of an
employee leaving sef -e.'ln.ll_this case, the claimant’s
claim for gratuity was o=k i that in the letter
acknowledging his reS|gnat|Q "ln— ,. ent stated that the
payment of his terminal dues WO ".'"”'r_ jratuity at 18% of his
basic pay. The respondent how,le'v 4 .lsgh ed this allegation for
the reason that Legal Noticd | 98 provided that an
f

terminates his service for reaso *‘;ﬁ-;; lI-health or retirement

T
age, shall not be entitled to gratuity and f##er that the mention of

employee who is summarily awful cause, or who

payment of gratuity in the letter acknowledging the claimant’s
resignation was a mistake by the Human Resource person who

wrote the letter.
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27. Legal Notice No. 24 of 1998 invoked by the respondent in its
defence is a subsidiary legislation hence an applicable law

governing circumstances in which gratuity may be paid. The

regulation providedgthat ayable to an employee who
term T:ﬁ' R‘lll alth or retirement
@( ant

herein terminated his s hefrespondent at

other intg A . The resignation Ietter i

wn volition and by reason of the fact that he pursue
sued by the claimant

8 cause letter dated 8th
||

e on 9th November, 2021

Apon aftgt he hagkQeen issued

;I

€ dated the same day. In the
Rion the respondent stated noted

Lo gesigned while undergoing a

o R

owialer responded through a

l""-..\ knowledge of the fact

\ L, &
that ety ol ; r « P --"si.:i'o cannot be true
' _ PMgnant dated 8th November,

L .H
2021 to which™ SeJo] b/, was clear on its face

he claifig
1'5"' code

directly or indirectly in fraudMgg casik were detailed in the

W
N -3 . .
lﬁ_ GPOSORN. He did not wait for

B9 hat is to say whether

on the allegations adgin included flouting the

respondent’s procedures s by being involved

letter. The claimant responded in % 1“1-.“- show cause letter and

concurrently therewith tendered h'l
any further communication ov..-':l

his response was satisfactory r.;F"- oht not be wrong to

.‘:‘1':a
) - -i."
so he chose to resign to avoid et (BE¥consequences of the

:.i

deduce that he contemplated thi ould be adverse to him

allegations he was accused of.

28. Having observed above that the Legal Notice No. 24 of 1998
was a subsidiary legislation hence a law, a miscommunication

thereon cannot be held against a person issuing a communication
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contrary to its provisions. It is a settled principle that estoppel
cannot lie against a law. That is to say a party cannot benefit from
an error in implementing a law. Besides as noted above, the

resignation by the [ i ventive and suspect. In the

case _of 1 ' 29/2020) cited by
-ﬁ i @t e Court of

“I3 lofiM considered opinion, ap-~&fnallice cannot escape the
discinlinan&process by tengeris §fonation or a retirement
ih "o o We cffec ) 2¢¥al principle here is the

) ove #SS. This is because such a
1o il disregarded if it is a tactic to
! ngs...”

clear that the claimant herein did

he consequences of the

__,Mw Q gratuity, | would agree

Y
ec

with co » LY m ; Id be thanking him for
- s
his SHETEHRTg Ud » Wi i . ne g by ent, he could have stayed

i
L

and defended Wipri§slf=against.

Y

29, Concerning the cou Mt

for gratuity is therefore

rejected.

6,553, 326.00/=, the

Court takes the view that this g% -« '1.' d and strictly proved.

"l.
The respondent although pleadedr I’L --‘_ shs. 6,553, 326.00/=,
.. o

did not provide any evidence fim,s ﬁf- gEuch loss. The alleged

fraud was claimed to have be ':'-'I-- ) hailtdel " ®irectly or indirectly by

Tn

&

the claimnant in collusion with t P d party. There was no
= "y

evidence of for instance, audited accounts Showing such loss or that

the claimant received any of the alleged lost funds. Besides, the
actions by the claimant without proof that he received the alleged

lost funds was simply an act of either negligence or gross
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misconduct which warranted summary dismissal. Any action for the
restitution of such funds would lie against the NSO and not the

claimant. The counterclaim is therefore found unmerited and is

<KL JUS T

3@_@ Ing the claimant’s terminal n£@ are hereby

‘E ered tI paid as computed if not paid ar@'less any
) the respondent.
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