THE REPUBLIC OF KENYA
IN THE EMPLOYMENT & LABOUR

RELATIQNS OURT'FE%
CONS 10N NO=E0 onzr
MERCY . PQ@R

TOURISM | & DTk, ... = T 1t
RESPRNES ' ;

TH ................. 2nd
-I'.-."

" [ '.i Y
| I.EI". ||I-I b .
g2 1, tIEgtitioner herein

’

1. Through a petiliongate b o _
o F-.'?j b o
petitioned tiws=

OLLLT ..il]_E-fg in s HTeal :f %

a. THAT on the II"%§
with a letter dated
purported to offer options,<[8.thé=Petitic

lmer was issued
| |
s wherein it

Plect between

termination from employgen . dissal from

provisions of

employment and further, cont ""m",_

';:‘"T amoting the
r
Petitioner from Job Grade 4:.,;ch' 28 Offle 6 without

Section 10 of the Employme

consultation. N

b. THAT apparently, purport of the ":3"1. ed.Jdler comprised of

double jeopardy wherein the Dot intends to
= 'yl

punish and/or the Petitioner twice over un3®#Stantiated and

unverified allegations.

c. THAT worthy of note, the alleged provision relied upon
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therein to issue these options to the Petitioner does not exist;
therefore, it is resoundingly distinct that the impugned action

by the Respondents does not have any foundation in law; it

being |Ilegal and valf bm}wls
a y5|

d. TH T po w and categorical an

gned
o inary process that resulted to the |mpugned
as marred with impropriety g illega

rlved tha

"
to the provisions

Pt the 1°* Respondent’s
{L alis Mal wherein the Petitioner

“.',"jj-y‘ﬂ,m o CaniSePiag < iptum, to attend
e _‘m e Board prior to
g T "
O AJ - t-v’h s
W & ."I| ,
(RENSaECIt.\ o S&stied by the Chief

ail correspondence by an

h‘ﬁi'tﬁ._
i _ visions of Clause
11.9.10 Ofgheids é kB Resource Policy
Manual which' réqgtre ' ger To Show
Cause be issued™® . Bn Resource

& Administration, t Sl ion letter did

not contain provision for ) report to a
supervisor contrary to the p"f’o A puse 11.12.3
of the 1** Respondent’s Humah olicy Manual,
the Human Resource AQwisd : ¢ Mtee did not
produce and/or supply & : [& W rary to the

Respondent’s
jres that the

e to prepare

provisions of Clause '.'-3".
Human Resource Policy Man
Human Resource Advisory Commi
a report consisting of the background information
leading to the relevant incident, input from the

witness(es), employees response, an analysis of
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facts, a statement that all the entitlement of the
employee have been observed and
recommendations.

iii. the purporn larmgs’}' U oid of supply to
ﬁp m?'{erial, an
ner S-

|at|ve report, witness state

exam| n of witnesses, logical proof and a i

fair h Article 50 of

and Clauses

contrary to the provisiQpé

ion of Ke

=
pondent’'s Human

8arried out contrary' to the
1 of the I Respondent’s
acially, establishing

on, giving the
'l|.

b 5.""-:.""- duce relevant

yit .-»1._ sum up the

" s so as to clearly
X i’ o]

< .=I \_- )
under_inves ."'1 Men in vidl

on the issues

Kevidence on

record.

e. THAT on the 18" June, B0 p.m. the
Petitioner received a telephon@® 3 . Abraham
Kiprono Kiptum informing that thokgh ity ght to attend
before the Audit & Risk Commi_tteel_r H}'-‘ ..!5.". i on the 19
June, 2019, without disclosing, :. : 4 convening.

f. THAT soon thereafter, at on K
correspondence was sent, by o

p-m. email
. ditor, to the

Petitioner with similar address.
g. THAT upon attendance before the o. d, #Petitioner was
queried as to whether she was cognizant or aware of the
reason for being summoned; to which the Petitioner

responded in the negative.
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h. THAT contrary' to settled procedure and principles of Natural
Justice, the Board apprised the Petitioner of the allegations

against her and required that she responds thereto without
prior notice_ an suTi-e‘nt }n{jrd ilikies to mount a
defen 3_ h S T
@ ter on the 27" July, 2020, the @
% with g I ter titled “Notification of D|SC|pI|nar
gainst Yof JMhich proceeded to send. Medectitioner on
A riaad

digction contrary . B period of six
5 &

.fm. efinitell
. s Petitioner appeared
Bry Committee where she
awed hearing wherein it
i pplled with any
_‘_ﬁ s, evidentiary
I& l"' and without

ne w. elled upon by

the Re "' b, /O Ilegatlons levelled.
k. THAT on the "+Q3 : AN man Resource

Advisory Committee*p : iSO BLion wherein it
failed to attain the réd JISItn.,.IEhres
validity and fair reason of itS'agsiSian.

emonstrating
. THAT contrary to that which i_ ujr .'-.._ and as fair
labour practise, the correspondehc : an Resource
Advisory Committee did not clearl}r background,
reasons and rationale for such dé "El
m. THAT further, the Human Resoul

correspondence dated 10* :

N mittee, in its
.l relied on a
) (3) of the
% 0, to purport

non-existent provision, to wit, Se
Public Service Commission Regulon
to offer the Petitioner disciplinary penalty options.

n. THAT upon appeal, the Petitioner appeared before the Staff &

Technical Committee of the Board on the 8% December,
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2020, where yet again the proceeding was fraught with
malady by reason that the Petitioner was not supplied with

any investigative report, any witness statements, evidentiary

material reliedjg on l by ;h} E‘ef and without
ﬁc&e in€*any“witn s rfllied@ipon.

S; the Staff & Technical Committee®fjffthe Bogid,

isclose, demonstrate and/or adduce an @

Wtcr dated 21t

= .
d ultra vires and

p(iOte the Petitioner void

Bvisions of Section 10 of

WL LrEAEh) Bite ol f prejudice to the
: i,
i 2" Respondent

r K-

HEEoEL At there were
ot 3 o SN .

e t@gmination from

,{ Staff & Technical

Committee o T - SRR cr disciplinary

sanction amounts t@é ice over the

same cause.
r. THAT further, too, upon the"sgraig §f puM

contained in
the letter dated 10* November? 2.0, .'-.. pheld by the

Staff & Technical Committee of tie ."'YA‘EJ.'l;_;_':-'"'_ d Respondent
i

became functus officio and could F EEcHSIreElot issue any
[

e

further sanctions, thus. :"'l I".

s. THAT in demonstration of utterfeljs

j .,;f.‘- M nd bias, it is
only the Petitioner, in the ."'a-u_ =it procurement

process, to whom the severe nishment of

dismissal, termination of employment and B motion have
been preferred despite involvement of various senior ranking
and/or departmental staff to whom the Petitioner received

instruction from.
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t. THAT amongst the nine (9) personnel subjected to
disciplinary proceedings, the Respondents exerted excessive
weight and/or liability upon the Petitioner despite there being
demonstration tat t'i:(wi E:f S memorandums
from t %@aﬁl a nS: II?‘ratiﬁcation

Ggﬁi n by the Petitioner’s superiors.

the
robative

ondents ignored evidence addu

| relied upon by die Petitig emonstrating

tablished and

T framewgrk within which the vapietig
i . @

BT that the manner in
Briminate and biased.
. 5| Y/l ent’s  preferred irregular
L o e . Wt clletitioner by illegally

-

j e allegation as
b
..l.l
heggsgondent

contravened S E il T IIows:
: X %
5

i) a Public Officer shall not Rinated against
for having performed the fliy ordance with
@b digh

office, demoted in rank or other Y ub

emoved from

this Constitution or any other |3
O disciplinary
action without due process of law. * “YekiiGad

. |.r
Particulars of Breach s &

L%
poif ﬂ -.F""'-“"- engaged in
discriminatory and biased '.'E“. ﬂ gling out the

Petitioner herein for termination, d ] I  motion from
"k

a. That the Respondent’s

her Job Grade 4 to Job Grade 6 deSpite % '
focal personnel and/or senior officers who were involved in the

e being other

procurement process by issuing instruction to the Petitioner.
b. That it is resoundingly distinct that, in carrying out the
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variation, the Petitioner acted in compliance of instruction
from her superior officers; thus, it is incomprehensible and

unreasonable that it is only the Petitioner that is being

rticles
010,

vigiongfFof

of the Constitution of Keny
mote the Petitioner without consu
D (5) of the

the provisions of secti

e -
e provisions of
= Kenya, 2010, by

8ciplinary action without

L om olFArtikle Jof Nhe 2 2010, which

( ; ve any dispute
w decided in a
fair an Qe _‘ R O L --q.u. Jif appropriate
-,,;- and body; to be

]

3. to answer to it

and to have adequafe B re a defense.

f. A fair hearing comprise ] quantitative

i buul_ual I _
elements, to wit, that an affegrell, gartys S be provided
with adequate time to prepare ™8 RNSE ':,_ ative) and all
necessary and appurtenant 'br h erial and/or

statements (quantitative) to allow oné
3. That as The Constitution provides for "Fle §

includes evaluation and/or opportunity§qg

hearing, this
[Agon of properly
adduced and admissible evidence.

Particulars of Breach
a. the Human Resource Advisory Committee did not produce
and/or supply a report contrary to the provisions of Clause
11.9.17 of the 1% Respondent’s Human Resource Policy
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Manual in order to demonstrate the basis and substratum of
the allegations,

b. the purported hearings were conducted void of supply, to the

Petitioner, of an ewﬁjrg H nAnwgstigative report,
Wltne@igr_n tne es oglcal

right to fair hearing contrary

Segiicy Manual,

ntrary to the
pondent’s Human
. RO [ishing and recording
iPetitioner the opportunity

) C B Il and examine witnesses,
L A _JFsund b P& FtbelhiB@asments so as to
= ""-"l!l'

mu on the issues

-&

r* fosh A ﬂ: I ecord in order

l|r ’ .
to allow the 'q . . e : C|I|t|es to mount

proper defense.
d. Ultimately, the Petitiorg
neither knowledge of e | . ent  nor the

hearing with

substantive and probative val £ ing . ; Bllegations.
4. Article 47 of the Constitution of Ke

ich provides
that every person has the right to ad "

'V};"" ction that is

. . . . n # L] -
expeditious, efficient, lawful, reason l_Ie Aol "-uLJ=»i durally fair.

|I:-.

=

d
A
=
L 5
&

Particulars of Breach %
=

a) The Petitioner was placed on inde4 ction with the

Notice To Show Cause stating that "y B[Oy interdicted
with immediate effect until such a time when this matter is
concluded, ""contrary to the requisite maximum period of six
(6) months,

b) The summons to the Petitioner, on the 18™ June, 2020, by
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telephone call and subsequent email correspondence, to
attend before the Board on the 19" June, 2020, were issued

without any provision in the 1% Respondent’s Human Resource

and Policy Manu i law, J ! !
c) That, m m uf\or of the

mons Mr. Abraham Kiprono Ki

ndent internal auditor, did not have authori
i Ralktioner,

dF & interdictign Jwa
= | 3

executed cond B provisions of
F

pondent’s Human
pgpLne Petitioner was

Bndence by an Auditor, to

ittee of the Board prior to

ﬁu;

Nt

Yos PoI|cy Manual,

by the Chief
s of Clause

f) there -i contrary' to the
L)

provisions of Claisend : RO ndent’'s Human

Resource Policy Marfudk. Sgpecially, & R 2nd recording

issues for investigation, 0 -ingl.ﬂlﬁl_e Pet b opportunity’

to produce relevant documersswsda [k ang® b witnesses.

g) In the alternative and without pf® lce pregoing, the

L N,
provisions of Clause 11.9.15 are un'to r'L.""L.: y reason that
they provide for investigations subseque "I":-" pf a Notice To
Show Cause; thereby presuming .."I'!t-..I .h”' ed officer in

ntil proven

contrast to the tenet that a parfyli
quilty. ELS

5. Articles 41 of the Constitution of Ke
that every person has the right to fair labour pract

hich provides

Particulars of Breach
a) The Respondents breached the provisions of Article 41 of the
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Constitution, 2010, by summoning the Petitioner to attend
before the Board for a disciplinary inquiry void of adequate

notice, material and facilities to mount response/defense or

prepare to conv 1 GI u
b) The Rmh sian 03:. 41 of the

010 by subjecting only the Pet#iofjer

|ver u itive and severe disciplinary options
ere being J parties and/or senior pcsSemge| involved in
-".; disputedjro jule= ent/variation47Qg :
oy A
- ey _; thep » Article 41 of the
' , < 17 916) s5N the Petitioner twice

by occasioning double

. & ) P iSleMmeaf Article 41 of the
: b the Petitioner

"l|

e) The 2% BeSnagtk o o . (5T oF Article 41 of
the et :

demote the Pe

Paces in purporting to

6. Article 43 of the Const

for Economic and Social Rights"

Ry hich provides

Particulars of Breach
a) The Respondents purport and™i 5miss and/or
iy

; J.
terminate the Petitioner from_herr lln' LU+t predicated

upon a process that did not abib %L.hﬁ dure; thereby

denying her of her economic rig

l: Nt and social

'l"‘::n hich provides

right as to providing for her famil .

7. Article 27 of the Constitution of Ke

that every person is equal before the law and as e right to equal

protection and equal benefit of the law and that a person shall not

discriminate against another person on any ground set out in Sub-
Article 4, particularly predicated upon ethnicity.
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Particulars of Breach
a) By isolating the Petitioner and meting out the most severe
and/or punitive disciplinary action despite her ancillary role,
b) By isolatin Ii:‘er;}:j kin e most severe
and/ % rSZs?cLlfbldmg by

rom her superiors who did not

ve sa t ns,
y isolatind y the Petitioner and meifMagout the most

.lf,‘r ere anilf jve disciplinary# "’"‘k e the number
F . -
FI',} moredfb e Noght of M the procurement
HoE

,l
o

Bdice to the foregoing, it is

ole of the Petitioner being

.. - MJL { gt to request and

J!i!hh‘w JI& preby following

M laatio "' wfﬁ- o _-‘t* u : erging as the

most seuMe ; _o T _’-L:-t-'_ G 0 © N riminately and
N, N ST _

in bias“congiOered" thayT = P ment resulting into
denial of the. Xigh : A on and equal

benefit of the law. "% h h:
8. That in totality the acts an@er aﬁnlil_ssion

Respondents
., e of justice
(2) of the

htional values

comprise of grievous contraventmlaid
contrary to the provisions of Arti
Constitution of Kenya, 2010, pr0\;| b
and principles of governance in this _artlgi I State Organs
and Officers public officers and all pe"'?{nr;ll "':l ..“' any of them,
inter alia, enacts, applies or interpr . --F"" . and that the
ise of the rule

national values and principles of govefiidm B

of law, equality and human rights.

9. In sum, inference is drawn that the acts of the Respondents
constitute abuse of power and/or misfeasance of public office by
subjecting the Petitioner to a process that is illegal, arbitrary, harsh,
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10.

And orde

[\

11.

a)

unfair and manifestly unconstitutional.

The petitioner therefore sought from the Court the following:

a) a declar IM rlfU[S T 4), 10 (1)
&( 3) (a), 20, 21, 27, 41, 43,4 ﬁ:)a
Co stltutlon of Kenya, 2010 have been

fore the s of the Respondents are p# ad void.

EMc a declaration that

d4), 10 (1) & (2), 19 (1)
50 236 & 259 of the
ed; therefore, the

—H&-\

b) __ A it the
h“ July, 2020,
Rocess were illegal,
null and void the Y
c) This Honourable Court R Biga ‘. bo, the letter

t it is illegal,
not supported by any law 1""%. 4 - S fore it is null
and void ab initio. ;

d) This Honourable Court be pleased to W bl damages

arising from the Constltut|o S ]I 0 emonstrated

E‘.-"‘N\ rther orders

B met.

hereinabove.
e) This Honourable Court be please ra
that it may deem fit for the ends u
f) That costs of this Petition be providé

The respondent filed a Replying through one, David Komu
Mwangi who deponed among others that:
| am the Acting Chief Executive Officer at the 1% Respondent, and |
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have the authority of the Board of Trustees to make this affidavit on

behalf of the Respondents.

b) The Respondents ad 1t the n(} U reqU|S|te locus
standi to in ut arises

from

n ents intention to termlnate OI’ m|s

om hege ployment upon finding her guilty o
consUtute{Eﬁ LA N Resource

d) In terms of the reason provided for the intended termination or
% Gadw S0 BT T ST

dismissal, the Respondents assert that the Petitioner executed
AUT L., S

duties conferred to the procurement function, which is a preserve of
Fam r— oL .
the Manager, Supply Chain Management, in total disregard of the
Y M REE - e .

duties of the accounting officer, the procurement function, and the
N Wl .

evaluation committee to recommend and approve a price variation
and extend the contract term. I""|..

e) The Respondents further aver that the Petitioner in preparing an
R T ST

addendum to the contract for supplh imglementation and

commissioning of an integrated revenue management system
= b R TR

between the 1% Respondent herein and Centric Limited , extended
VEARY s —

the contract term which had since Iapsed on 12™ February 2019;

. o _ ST - Py I

caused a price variation outside the contract term which had not
P o

been recommended by the evaluation committee or approved by
T O

the accounting officer ; or founded on the consumer price index

obtained from Kenya National Bureau of Statistics or the monthly

inflation report issued by the Central Bank of Kenya.
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f) The Respondents reiterate contents of paragraph 9 and assert that
the Petitioner's conduct amounts to negligence of duty and

tampering with tender documents, which constitute gross

misconduct under the @R nual ]r{err}o and 80 of the
Petitioner's 1‘

'

g) Or} or about 11th January 2021, the 2" Respondent vide the Ietter

dated 21t Decemlbllerlz.ozo informed the Petitioner of the outcome of

o &
the Appeal and the disciplinary options the Staff and Technical
ThEI L 0 R e - -3

Committee of the Board had recommended to be imposed against
IWE N EEETYNTE G

her inter alia that she be dismissed from employment or her

e B TR o B R |

services aqurlnC|paI Legal Officer be terminated. (I refer to the

48(b) of the Petitioner's

h) The 1St Respondent further informed the Petitioner that her
Aladw O B S T R R

-
promotlon from Job Grade 6 to Job Grade 4 had been revoked by the
AW L.

WERE]
Management after |t was esta_Ehshed that it was made outside the
o e, % N L

law, without the approval of the Board and was null and void ab

T

i) The letter dated 21 December 2020 does not comprise of double
Lo N T

jeopardy as alluded by the Petitioner as it merely provides her with

Jjeoparay y - i z E

an option to choose the disciplinary action, she prefers to be taken
R T ST

against her either dismissal from employment or termination of her

services as Principal Legal officer which opt|ons Ied to termination of

the employment relationship. E: \‘m

j) | concur with the Petitioner's assertlon that Sectlon 68(2) (3) of
Public Service Commission Regulation 2020 does not exist and aver
that citing the wrong provision in the Iemla.'tedl-__'.-m?lSt December
2020 does not render the disciplinary process and action taken
against the Petitioner illegal, and null and void ab initio as the
disciplinary measures taken against the Petitioner are provided
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under Section 68(1) of the Public Service Act No.10 of 2017 and the

HR manual

k) | am aware that the Section 68(l)f of the Public Service Commission
B N R R e

Act, 2017 prowdes demotion/reduction in rank or seniority as one of
ar o e = 0l F N o

the penalties which may be imposed on a Public Ofﬁcer as a result
" (] -

of d|SC|pI|nary proceedlngs and aver that the same WI|| only ar:l'se

where an employee was lawfully promoted , whereas revocation
o T I | T

would occur where the promotion is established to be unprocedural,

TheI LN 7 A
irregular and unlawful as happened in the present case.

Prequired to consult the

same was unprocedural,

posed as a disciplinary

m)The o !':E .:F o : l"'
.‘ 1 Al 5

letter dated
compliant

t to issue the

q,“. degal, fair and
E—.—ll

n) The Petitioner was inte'
Administration, Mr. Aden O.
27" July 2020 in accordance withgslguge. 11.°
HR Manual;(/ refer to the letter datea ly
and the HR manual at page 82 of the P'e.t "l.

,

a0 Cli- 'ﬁ. the Manager

jen Resource &
b letter dated
1.9.10 of the
page 51 to 52
t.)

ho ex®

0) The interdiction letter was issued
Human Resource & Administration, Mr ‘ as the Head
of Human Resource and Administratigh

11.9.10 of the HR manual;

;me with clause

p) Clause 11.12.3 of the HR manual requires an offi [BOn interdiction
to report to his supervisor at agreed intervals and | am aware that
the Petitioner was not required to report to her supervisor or any

other person during the period of interdiction as the parties herein
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did not agree on the same or the intervals thereon.
g) The Human Resource Advisory Committee (hereinafter "HRAC") is
only obliged under Clause

anual to prepare a
report after t w eari o produce
and orﬁ the

to the Petitioner;
r) THgek has thé

. fcretion to determine which r atters @
disclf

nary caseg nef@re to be investigated, ant F” nas the power

to -'””'.L € a C( the opinion of

the HRAGTRsuC BT to the hearing of

[

DPetitioner's bundle.)

the hearing proceeded on

b sl of |bg oo _.,' Bsiat on report as the

Same Wag 2 ( 5 v
t) The Responden g"a'\/ 335* 3 "-i.;-" he HR manual
form part offtHh ..|. gs and conditions, and

the Petitioner is

witness statements reI| S

ents to provide

"'u.-' - if any

oV i“;.e\fld v

"’. to cross-

examine the witnesses if an een tendered

against her.
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u) | confirm that Mr. Abraham Kiprono Kiptum requested the Petitioner

to attend before the Audit and Risk Committee on 19* June 2019

and deny that the purposegof th [ was to conduct a

disciplinary %L HS\QQ |shed that

the P’v ad conducted any offence nor Ihi .Gﬁ
ary procﬁn ﬁf‘

v) In the foregoing, 1°* Res yondent is not in breach of the Petitioner's
ﬁf .‘E'E'-t';l e =

Constitutional right to a fair hearing as there was no hearing before

ol Thel ML R

the Audit and Risk Committee but a disciplinary inquiry to the facts

\ A D

leading t(}preparing the addendum to the contract and extension of

the contract term.

“ " —‘# "l|
w) The Petitioner g :ﬁ‘l "\. / dided -J.._ "‘i vide a letter

o _.‘._

dated 27t -""—" ve (5) months and

twenty-five (25) days \ J A v ¥ ary 2021 during

which period she was given el to the show

cause letter , attend the disciplifgrygis i iy | mmihe HRAC on

19" October 2020 , mount an appea nder the HR

. "'."I-...‘-

manual, attend before the Staff and Te 'n;t & ittee of the
r )

",
."'“i_i > appropriate

3:.‘1:;! Yo

Board for the hearing of the Appealraft i
1 "

disciplinary action was communicated

Lo o xpeditiously,
T

x) The disciplinary process was therefore L‘:_

efficiently and lawfully in compliance with the ConStitution of Kenya

and the HR Manual, (f refer to page 78 of the Petitioner's bundle.)
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y) The HR manual does not expressly provide the length of time an
employee should be interdicted for, and in any case, the Petitioner
was on interdiction for a period of five (5) months and twenty-five

.4 AT T TN P

(25) days when the appropriate disciplinary action was

L F* - & _,f
communicated to her.
L |
Jar#d before the HRAC on 194™Saimber 2020 for
F¥Reory case rocedural and

itioner a

lithess statements and or

z) The

LR
the "'L g of [5.

not request to be

(I refer to the Petitioner s

bundle a ! 0 il
o, g
aa) | reiterate !Oiﬁ t N ‘ "_.h.:';_.-,?l idavit that the
3 s
provisions “'-J“ AT 2 ": the Petitioner's

employment terms ane

" .
(e is deemed to
| |

have waived her rights or re ' she does not

exercise the same appropriately#&in gé\y case, the Petitioner had

access to, and provided the Respondents with the contract between
LY

Centric Limited and the 1** Respondent, the addendum to the said
. r

contract, the necessary correspondenc-es and the tender documents
| TR 5 |
which were the only documents relied upon by the Respondents in

EEEL "

the disciplinary process. In the foregoing, the Petitioner did not

suffer any prejudice thereof during the disciplinary hearing and

appeal.
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bb) The HRAC issued its decision vide a letter dated 10t

November 2020 outlining valid and fair reasons, and the basis of the
disciplinary action recommended a itioner infer alia the
Petitioner fﬂ L EHS t}? aftlng and
execu@ tracts; prepared an addendum to th -Gg‘
ccasionedqal PRriation of Kshs. 28,900,594 @5fthat hadwmot

fnd was above

bee i Mmenge fhe evaluation
i .
s . r

contract for RMS

10%

1:3; ot in

! equest from the Supply
pinion on the justification

e to ascertain the

“.%

existe T Emiled > 14 report on the
@'i" .
variation of ) !

-1._" for the 1*

Respondent and '«rt é 9“0. 3 AMRLNts to conflict of

h
LI

&0-0f the Pa

h..n'l. I

cc)indeed , | am aware that the Petitioner is an Advocate of the High
_ - A0R. -
Court of Kenya and is not a procurement professional in the 1%

Respondent and failed to exercise due diligence in performance of

interest. (I refer to page 5,' .' gundle.)

duties that were not allocated to her as 1tlh'e variation to the contract
b
[ L -

was contrary to the law having not recommended by the evaluation

committee : failed to ascertain the existence of the evaluation
committee negotiation report on the considered variation and

extended a contract whose term had lapsed on 12* February 2019.
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dd) The Petitioner in her response dated 5™ August 2020 ,
admitted that variation of any tender is a function of the premise of
the Supply Chain Management Department through an evaluation

.4 M | L S . T

committee , and the fund's Chief Executive Office , and that her

~b A 5
function and that of the Legal department is limited to offe_r_e_dwsory
i n 0

opinions as to the legality of the intended variation, the provisions

of the contract and tender documents/ / refer to page 91 of the
. #

I |
Petitioner's bundle.)§®
,

i 1 ! . ] =
"h"" FIMORSE™ il L 30 of the Petition, the

'- nde Sk ed 10"
prowded e

November 2020

Paciglround leading to

'-'I-"'T =

the diseidina d (s ﬁ.‘% ll: self from the
S __ .I

allegations iINERE ; andavers that proper

W

atQITH ""'-1.‘. in the letter

background and r %

dated 27t July 2020. - J

ff) 1 confirm that the Respondent ditlei#aise B ti0ns against

the Petitioner and the allegations raisog% B, cause letter
LY b .-|.
were reiterated in the decision of the’ HiA ."- b reasons for
P 1 L

dismissal upon the same being provgd,l.;I o ."'!'h copy of the

minutes of the HR Advisory Committees w2, atober 2020 at

g

qi

page 1 to 5 of the Respondent's bundle . -
e
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agg) The Petitioner was informed of her a right to appeal the

decision of the HRAC to the Staff & Technical Committee of the
Board and granted an ortun!yU oral and written
representati iﬁf}Mﬂr e the Fea n?‘rovided for
dismis@ r to page 135 to 138 of the Petitioner' b@l?.@'
hh) n Appeal taff and Technical Compf(® expected to
e 1_ ‘.""-_-‘b-_ or set gsfdg ision HRAC to

f" g ployment and the

8§ not comprise of double

for the same offence as it
-
F opitofll to choose the

discip RIRAS

2 ; :
ii) In the foreg e, < s ity/s officio and it was
e, B,
obliged under clausE=4i] 3 = IR (0 handle the

Petitioner's appeal, had the Tl ' disciplinary
penalty against the Petitioner, antigwaik BN h e Petitioner
promotion from Job Grade 6 to Job Gromg® : mposed as a

disciplinary measure.

Judgment Petition E011 of 2021 21



jj) The disciplinary process against the Petitioner was not

discriminatory and or biased against her as she failed to
demonstrate that her_supggiors e’T U gotiations with the
service pro mlaﬂ IS y variation
to the rﬁ extended the contract term or that -ﬁi

dum t e

iation of ntract price, prepared an gget

CON® F_LL nd exten Wisite authority

= !
or app wa fro

i
i“‘ .
3 ( i i 4 ,. ’
Asset Digpp ‘ Broj ii "
appro -hmﬂi..- ﬁ'
. _T‘ 6"

the.contract termm
"

®n record which advise |

e Public Procurement and
-

\ _ﬂf’ bn can only be
2By
Sl nati

-.;_"- oy ""I-::""'-.. ndat|on of the
evaluation ..'f:iil'u L P 'I’-_»'“.:"-_:-.'._m' cate from the
tenderer making J Q! s.'Ir : -_-'- '._"""-.II e said variation
should be based on the o-'":'*.q.: consu k dex obtained
from Kenya National Bureau o Sratl ics o i thly inflation

report issued by the Central Bank G nya 2 variation is

executed within the period of the contra'u"ct "I.'i-|.._I

r

Judgment Petition E011 of 2021 22



a)

12. Regarding contravention of the G}
Article 236 of the Constitution

The Respondents reiterate contents of paragraph

[I) Paragraph 1.4 of the 1 Respondent's Grading and Organization

structure provides the hierarchy and ranking system but does not
demonstrate that the Petitigner Vifdstj ared an addendum
to contract E{%ﬁfd E or that her
superl@ and approved the variation to contr C rl-ceﬁq
e%on to th tract term. (I refer to gagrg113 o e

; =y D . .
mn§ de, tha i e®icred the evidence

hthe Petitioner both at the

al and written submissions
-

_ﬂﬂ"’ ciplinary action
== I

againsHaer ek ' s e ROl o' s Bundle.)
o ., . — h

) 11.9.9 and 11.9.10

- H‘
of the HR manual, the+ ¢ I oW cause why
severe disciplinary action shl gt her and to

respond to the allegations raise ver that the

Petitioner has the burden to proof t . g3 '. commit the
"l.""l._"' .

allegations raised against her in mternal dig ']1 ) pceedings.

r et

. =i ."'Ih

E‘u

s

i

1
o
i -I..

._ and 29 of the

Affidavit that the Petitioner undertook duties that were outside her

mandate without due approval and in breach of law and was neither

victimized nor discriminated against by the Respondents as alluded.
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b)

The Respondents aver that the disciplinary process was not
discriminatory or biased at any point, and the Petitioner was

interdicted and taken through a lawful d|SC|pI|nary process after she

performed actlons whi COTZLt‘Ute ro S under the HR
manual. 1’

The ents deny that the Petitioner was single @
ter ion, dism nd demotion or that ther ; any S

Perso

who w

1 Ived in the procuregs -‘ Ess by issuing

instructfQps H u e AT price variation

8 preparation of the

30th September 2019, the

L ' e E® 0 to the Chief

Executpud==Hebs , 0 N e Tender no.
TP A 'ii 1

(TF/04/20 L 0 gmp ;.;::,.__ -| the Petitioner

e)

g)

addendum to

acted withouEEHCREELAS { W EReE .:'I-_-

cause the pr|ce va
term.

"'"-.II end the contract
n N

Further, it is evident from the the Manager

aforesaid et

Supply Chain Management did not PhaEsd or 8 3l c accounting
officer to approve extension to the iy o .5,_ % or copy the

.
L] ;‘_

.""-1”1_ lemoted from

r

Petitioner while seeking for the said instricth .;!;'l-..,
The Respondents reiterate that the Peti‘i'!in
|

her position as Principal Legal officer, b o1 was revoked

after the 2" Respondent established -ii ﬁm S done outside
the law and without the approval of the B E‘_;_-..,

- o .
Accordingly, the disciplinary process leading the 2" Respondent to
recommend the termination or dismissal of the Petitioner is compliant

with the governing law and not in breach of Article 236 of the
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Constitution of Kenya.

h) In response to paragraph 46(a), the Respondents aver that they are
not obliged under clausg no§1.9.1 nual to produce or
supply the 15‘1 mfou:g?z‘ﬂ basis and
substrat @4 gations, and that the said roﬁ@e ely
requi r to prepare a report after the disciplinary hea é

i) The P& oner wa jqrded a fair hearmg that* ompliant with
the pioteh I8 e of the HE Phe was granted

defence before an

,l

mfommittee ;the process

adequa %"r_- |t - _"J"r\. a

IIy fair ,the Petitioner was
h the 1* Respondent had
2o ainst her ; an

representatio <

opport .u-- I ',i ,,l. and written

- —.-'.._' -"""

Article 47 of the

ki or define the
er that the

) months and

a) The Human Resource
period of interdiction, ang

q.uEespo '

2 iod
. |

Petitioner was only interdicted

Twenty (25) days. "
b) The Respondents aver that the attend » P {J the Board on

19* June 2020 was not a d|SC|pI|na|’y..lrh' S]] kgx e disciplinary

process had not commenced then. A
W e
c) | reiterate contents of paragraph Toie _.- of Affidavit in

]
=
Ll 1

response paragraph 47 (e) of the Petiti@ i o)

d) | reiterate contents of paragraph 17 (e) and (f) of Affidavit in
response to paragraph 47 (f) of the Petition and aver that the

Petitioner was accorded an opportunity to produce the relevant
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documents while responding to the Notice to Show cause in her
letter dated 5™ August 2020 which was accompanied by a list of

documents in support of the response , and the letter dated 23™

November 2020 o Imn"i i U | and reasons
thereof .(6 /;?3. unjle
e) @terlal times, the Respondents aver that the @

aware thai 488 was subject to all the re s appli
$ oF the 1t Responde e HR manual
T hts ' RS any witness in

i .
PHR manual are neither

he tenet that a party is
- ised against the

“(‘#'. a9 !

4 D rocedural and

¥

Article 41 The RIgH e .
- .H
s T |

a) The Respondents sus . »_ at the liod committed
acts of gross misconduct, .| accord N lause 11.9.9
and 11.9.10 of the HR Manual*rgeugsted .. B\ cause why
disciplinary action should not be 1 ded her with

. £
"
adequate time and facilities to d'vv X

.

b) The Respondents aver the Petitione §id

ation to the
charges thereof.

' point request
to be provided with documents or ::-:1'5 Al &ion to enable
|

her to respond to the charges raised 3

c) | reiterate contents of paragraph 27 and 31 of the Affidavit in

response to paragraph 48(b) of the Petition.

d) The HR Manual provides that the punishment for the offence of
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gross misconduct is summary dismissal or termination, and the
action recommended to be taken against the Petitioner is lawful

and proper in the circumstances.

reiterat 1 IW' i}:su T ioner with
opt jscigll action, to either dismiss her
onment and did not demote the Petitioner as _@i

Article 4 pnomic cial Rights
1E .
L

a) la } } advice | accept as
"‘. b : s B are not absolute and
X i . ;

L5

b) Accordingly.

is terminated and or

being found quilty of an

onduct or upon a

-‘ . L . l....“ l.
-ﬁ &;ﬁ? H"' ARG O LIE'.':':l or terminate
k. -

F]

= o

the PetitiGher=f ORem p By SRk mcontravention to her
L.L" P o g

economic and s&e ':. S B ] "h,' guilty of gross
misconduct under the MR¥M™gual. b k:

Article 27 Equality before the Law lu'" "

a) The Petitioner was not isolated ' ipI|

lawfully taken through the discrn. :'_ 8 and found

ess and was

"-Z:J demonstrate
that she was following instructions qf-..lhé e -u.‘
1

culpable for gross misconduct after s H-.

b) | reiterate contents of paragraph At -.r"q it in response

to paragraph to paragraph 50(a h.. Petition.

c) In response to paragraph 50(d) , | reiterate cont e
19 of the Affidavit.

of paragraph

d) An employee who is suspected of committing an offence which
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constitutes gross misconduct must be subjected to the
disciplinary process provided under the law, and compliance with

the provisions of the Constitution of Kenya, the Employment Act

and the HR manua doef not ﬁs{uj} ower and or

misfeasa

e) is@ent that there is no basis for the Petltloner @
ent petitiog,af P!l the actions taken by the RaE@bnden

Regarding i@ ratin

13.

A

ihs are in accordance with

onment Act and the 1
2st of justice that

-#-.!’i ,.

It is accord]

g .| he v i he Petition is
. 'F._. . . . .
speculatiuer—e nbdqp Vil ¥ .;. instituted in bad
faith and is a wa ' : 1

Further, the Petition fail9g uirement for

precision, does not disclose ' Eions violated
I of, and the

ant has not

and or infringed, the acts of omT'S

manner of alleged infringements,'.,a

satisfied the requirements for the gra ers sought in
- r

her Petition.

Despite the comprehensive :__':'- wmrments in the
petition and the response by the ress 2 e petition was
further prosecuted by oral hearing in .1_'-?'_ i itioner stated

among others that she relied on the petition, further affidavit sworn
on 1st August 2021 and witness statement at 13th October 2024.
She stated that she was working as Principal Legal Officer and that

she had officers superior to her. She was reporting to Manager,
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Legal Services and Affairs. It was her evidence that she was
disciplined due to a variation in the procurement process and that

her work was to draw the contracts.

14. The peti er t eJa{tﬂ[ %ﬁgpply Chain
€ f

had re riation from Chief Executiv
ap d she brought her the approval and asked t

th iation. She l3Pted that the writings on =¥ftop sig

efled that variation

broved by the
Chief : [ Mat there was

R nd Chief Executive

r her evidence that she
fh this case yet variation
ated that she was
prts  or witness

L3t no witnesses
..l.l
-h

2

15. cross-e "T.L i

respondent at job groug

. she joined the
" t1st April 2019.

Professionally she held LLB%g i I the time of
appointment and was promot 0 J b gro st November
2019 and at the point of promotlon 4 griy

Master’s degree and did not have elght i ce and had

'I-

did not have

not taken a management course. She c ."-5‘ she did not
b

have the qualifications for job group 4 ."'Ih

16. Concerning the addendum con _.' l-'_‘:'r ted that she
varied the contract by a sum of 28,9005 " .:_ ror five months
and that contract varied commenced o '-|..-_ ary 2018 was

dated 1st October 2019 and that the contract psed on 1lth
February 2019. It was her evidence that the markings signified
approval and it was done on 30th September 2019. She stated that
the approval did not contain extension of contract’'s period and was
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not sure if an evaluation committee was appointed.

17. Regarding the disciplinary process she stated that she was
issued with a notlce f digkiplina a notice to show
cause and L EHST left the
respon August 2020. It further I

fro uary 2021 to 30th April, 2024 she was rec
*lifef Exec

t she was aware that thg

seph resigned "‘- remembered
Bl Bhain Mapety @oh Muriithi, the

SE® her right of appeal

[ ee of the board. In re-
vas the prerogative of the
et with the letter from
—# lh
S r |,‘. .f stated among
others that E‘-‘ﬁl‘-__ g Wralagh L harg
Management 'ﬂﬁ tement on 20th
September 2022 which™

examination he stated thats as fa

f Supply Chain

) chief. In cross

Respondent’s

ol
Human Resource Policies arfds S tha ftitioner was

terminated for genuine and leqiti e basOg B s further his

By
o

evidence that a person ought to be gV R 8

g )

nity to cross
examine witness and was not aware if -Big CI- I Was given
witness statements and was only famii'l. r 11 Y:_L- hain issues. It
was further his evidence that no llp bl jld be done

Wb/l and that the

singlehandedly, other departments ha@

9
eI
Ii.‘.

variation must be sent to the Chief Exed pr approval.

= T
19. In re-examination he stated that the user #¥artment could
request for contract extension or variation and the Chief Executive
Officer was to appoint an evaluation committee to evaluate the

request. The Supply Chain Manager was also required to give their

Judgment Petition EO011 of 2021 30



professional opinion over the evaluation report before it was acted
upon. The contract for extension had already expired and there was

no evaluation report.

2. The @i PJM llwr QS?T\IOK stated

that he Acting Manager, Huma

Ad 'nn and that he filed a witness statemen

Se ber 2022 3 elied on the same as h|s eyidi=iCe in chi
also 5 o on higibuyndie f documents datge ptember 2022.
In crog i:_:.l_ AMiNgLip] Was provided with
of the

e d
l

s a committee on

re was no investigation
to testify against the
bagRespondent followed

8 among others
that the submissions hereumy pchalf of the
Petitioner, urging this Honour Qart to avour of her

prayers predicated upon the plead dent's herein

By

undertook an irregular and illegal discip 1" I by abridging

i
Sl
i-l

F"' #Etitioner were

hicallie 07 July, 2020
" T
and the 21 December, 2020 over whSSgRs"T@ourable Court

and/or disregarding various provisions of
2010 and the 1% Respondent's Hu

Ultimately, the submissions sought

ion of Kenya,

olicy Manual.

o:

‘,:sl"'

ls Honourable
Court to return a finding that the rg

violated and set aside the impugned let

issued injunctive relief pending the hearing and determination of
this Petition.

22. According to counsel, the Petitioner herein was a Principal
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Legal Officer of the 1t Respondent and through an impugned letter
dated 215 December, 2020, the Respondents herein purported to

compel the Petitioner to select her own mode of punishment

between termlnatlon fiom pon&nl:;F therefrom. The
impugned d ypon a

discipl' re that deviated, abridged and co en d
nd suRstgntive provisions of the Constitution 0
201 nd the 1 pondent's Human Resous Jolicy Manual

Simi :HFM.

instrug e Petitioner's

letter

demotid .'-; om it Saolfh Fag Grade 6 without
ection 10 of the

«that that the alleged

“‘.—ﬁ e Commission
off .é '31. ed disciplinary

2 '(oo q, _‘..‘ listinct that the
impugned a aeters

foundation in law. E;;

contrary to law and esp [

gnts was void of any
:'1’-.‘1 is undertaken
gwvell as the 1

Respondent's Human Resourcs be allowed to

stand as they are illegal, null andépid_gb nitiC

24. Concerning the facts and conte> "'- e RS ute, Counsel
stated that on or about the 30" Septemb¢ ':""
the Supply Chain Management, throu

rI.‘

e Manager of

T th
gh_llaI ki #.‘“ m dated 30

September, 2019, and referenced TL 9 _!.'v" &7), requested
for variation of tender TF/04/2017-2} EIE H& ief Executive
Officer which request was according|{=jf OVl bd pursuant to
poteI which at the

Special Conditions allowed for price variation upon discussion

such approval and review of the tende

between the Successful bidder and the Tendering entity, the
Petitioner prepared an addendum that provided for the approved

variation.
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25. According to counsel, from review of the management
structure, it was derived that the manner in which the variation was
executed and conducted followed the hierarchy and ranking system

provided, with particyiar T:d 3ttja mmand which

demonstrat %t& W N retet e&%fd by the
EQM Petiti r

ions of the superior and relevant offi

instru superiors but surprisingly, upon

o\ ariation, the
and irregular
discipijrign b s SHIMOT LAt ' s Lisite provisions

g [ld process ought to

he interdiction was

25 1480.9 and 11.9.10
y '3., gual wherein the
..__‘.':1 dence by an
5 L0 attend before the

Petitioner was @f
Internal Aud iF"'"—'ll;"
Audit & Risk Comm

:"”r:“ of a Notice To
Show Cause and that durty

e Audit & Risk
Committee of the Board, the t_.' otification of

B icd with any

information of the alleged offences %ot we g bject of the
" Ill-

meeting; therefore, the Petitioner atte' 5 = Ty, y in complete

the agenda of the meeting ants ot be

unawareness of that which she had beer ¥ 3 ":'__ nswer to but
was still placed on her defense. .qu'f o .‘dh e purported
interdiction letter did not contain p DV -- =5iss : Petitioner to
@ Ause 11.12.3

report to a supervisor contrary to the -T'q;
A |

o

of the 1°*Respondent's Human Resource -1
il

= T

27. It was further submitted by Counsel that during the entire
impugned disciplinary process, the Human Resource Advisory
Committee did not produce and/or supply a report contrary to the

provisions of Clause 11.9.17 of the 1 Respondent's Human
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Resource Policy Manual that required that the Human Resource
Advisory Committee prepares a report consisting of the background
information leading to the relevant incident, input from the
e res't:ien:}iil};i s, a statement
h hdSbng.ferved and

Impligped

witness(es), employe

that all the ,.%’-
recom

owever during the entire period of
procesg,

%111010

e Respondents, contrary to the prov

espondent's Human ResqdffsadRolicy Manual,

faile Jlr_h. recorg pll¥ ralevant materig documentary
evide i‘f; ecorgh 'das " T; = ’ ay aggravate or
i afielth e IR C &St e@Prd their comments so
by to Pre inion on the issues under
‘ stigati cord.
T

28. Cogl ) ol ¥ ) . oricol hearings were

cond (TRt d S\l ';; materials, an
investigative _Jor o G2 18 ¥ (G -L_‘..'i amination of
witnesses, nr"“'?-.li » 5 dlence and statements

and a right to fair !‘ el -,a EO '._""'r-.‘" of Article 50 of
e and Clau$g 1.3.1 & 11.4 of
the 1 Respondent's Human Risgotce Polic nd that there

provisions of

the Constitution of Keny

were no investigations carried “o# trar
Clause 11.10.1 of the 1 Respon' Hu
Manual; especially, establishing }h"-""'--.
investigation, giving the Petitioner/AppIi -.-"J;-“:a pportunity to

source Policy

issues for

produce relevant documents, call anoL"qxa ”-,!e CTTisses, sum up
the case and record their comments 'o -.‘-,b*;
findings and opinion on the issues undg -'I . !‘ ol

evidence on record. Cogent items that D
'll-'.

y show their
in view of the
ing witnesses'

testimonies. -

29. According to Mr. Muyuri, the respondent’s witness Mr.George
Machooka (RW2 (Acting Manager Human Resource Office and
Administration) though during cross-examination indicated in his
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witness statement that the Respondents followed due procedure in
undertaking the disciplinary process, was unable to illustrate and/or

demonstrate the framework, authority and procedure within which
such impugned action E:aﬂdw at upon being
queried by 3&; \AShe?tt.f were any
investi were conducted prior to the P |@

ta gh thegzimpugned disciplinary process, he cate @
%{hat no in getions had been conducted

- e BB mitted 1!_#7 main issues for
I "" Maeliral integrity of the

submitted that it was

Iy enunciated by the
the Employment

o-*-."" for the derived
1r ﬁ 'l‘o y with in order

{
minin O GEA

for a disciplinafyf pe e e __vo as -r. ._‘..| particularly,

e -‘.

Section 41 ¥2}=0 for an employer to

N
= 3
hear and consider a4

Y

: . 4 bloyee may have
with regard to the issue™&t (c) provided
fair if the

employment was terminated in™“gFeQrd ' procedure.

that termination of employ®

Accordingly, from these derivations pparent and

monumental that the termination of e . ould only be
i crtaken in a
T

f.u, d on the case

of Postal Corporation of Kenya ' i anui [2019]

upheld where the disciplinary process h

procedurally fair manner. In this respeZ'laI p --._

eKLR where the Court of Appeal statedg 5|
=
Tias

“An Employer should not merely 'R WPunds listed in
a letter to show cause and then ask the Employee if there
is anything to add or subtract; the Employer must make an
effort to explain the charges to the Employee at the

hearing, call evidence in showing the truthfulness of those
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allegations, and if there are Witnesses, allow the Claimant
the opportunity to question the Employers’ Witnesses.

Evidence contained in documents must be_produced. The

Forensic Audifg sholg/d haﬁbtrfu ] o0 the Claimant

befﬁ‘;ﬁ_ [ I—-ﬂat ané=5h fromlnently
wed ;

the hearing. Conversely, the Emp
E} Witnessé

LE™O show rause.lf these were
i i

e..opportunity to adduce evidence

hearing process is diffe o the letter

rocesses, there

e hcaring itself is
epocfore a Disciplinary
%d means much more than

t, any answers that may

L Ve oW, _- iR /ctter to show

—# lh
Counsel d'rt’ ‘&?

_v- o-?"‘ Blation of these
-i"-l'.l- % L

fundamentat$=dra a7 foNe

B icle 50 (1) (c) of

the Constitution of ks the right to a

fair trial which included thées ite time and

facilities to prepare a defence. TEaCE#d: Slsaoid that the

commonality of all the witnesses' testi TTOEN been offered

Ay
'il.._:'

"I.
by the respondent was that the Respond H S provided the

N

alleged report (whether investigati ql #’ ) that they

purported to rely on nor did -.'.;: qn¥<at provide any
'.!'I-

witnesses/witness statements who/that ¥ T ributed to the

.,
- il
formulation of the report to testify or be cross-@&mined by the

Petitioner during the hearings. It was therefore the petitioner’s

submission that the Respondents failed to adhere to the mandatory
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dictates Article 50 (1) (c) of the Constitution of Kenya, 2010 by

failing to provide adequate facilities to the Petitioner in order to

mount a defence J LJ
32. Accordj L it se S t| n of these
funda t

S, the Respondents had at paragra h 1

Affidavit,

the Replyimh dated the 21% ust

admiltie | Meadring, proceeded o Bt logical proof

2 was considered

,l

ents and stated that it

) request the employer to

u=|-l.§o-l-u 0 bﬁ 7“‘#
that may off ‘##"‘ '
¥

...;_
'-o;._ sl (5 ﬂ‘_-.; nsel relied on

Bpon and for the

'IJ.- any witness

o '“"__ RN Act, 2015 which

. ] I.'|

section 4 ( ) (b -qu

Gtice by p

k|
imported the rules of natd

2 !
“...Where an administratiVesg tiuq,lli_s like

ely affect the

aMokYy 4 administrator

rights or fundamental freedo

shall give the person affected by t 2CiSi G portunity to be
i -

heard and to make representations ik "5._,1. ¢ ,-,_,_

o -l,.‘

. F
33. Accordingly, the ‘opportunity tq‘-.?e

@rporated the
I -
i.

elements of a fair hearing and a dema i ployer ought

ot e prmation of all

'|
to present the employee with full andk A
“a

that which forms the allegation against gsorder for the

employee to make any representations with full knowledge of that

which is relied upon by the employer. In this respect counsel relied
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on the decision of the Supreme Court of India, in Indru Ramchand

Bharvani & Others v. Union of India & Others, 1988 SCR
Supl. (1) 544, 555 wher Jat:r
“..an opport (gc}f f must be

reason
e submltt c| the alternative and without grgjudice
o) s that it could bs ' that for the

fore a conte
it

"
Respo i’ﬂ = view _ s estigation was

ne "i

aried in tH

kt‘" "

'_ i g
outco "I' 'l| titioner of the

beneﬁts of a pr - D R _,‘._I l.

,l

fhe contractual amount

due care and diligence in

a predetermined

h

- 2

-i"-l'.l-
35. Regaré o O the reasons for

terminating the pet|t| pitted that the

gravamen of the allegations ents was the

preparation of an addendum (O Bk dpntrdh B cen the 1+

Respondent and the firm of Ms. Centric,| '-. ad the effect

""'1-.1'

of varying the contractual price of the l']i

RCAERCrvice by an

i | 'ﬁ-"

amount of Kenya Shillings Twenty ‘-'bbll Bl Nine Hundred

Thousand Five Hundred and Ninetyi§ mF""" /f Cents (Kes.

b

. |

28, 900, 592.05/-). Amongst the allegd ".'ii at drafting the
o il o

contracts and/or addendums by the Petitioner, b&¥#g the Principal

Legal Officer of the 1% Respondent, deviated/transferred the parties

away from the standard and technical conditions of the bid
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documents against the provisions of the Public Procurement and

Disposal Act.
36. For context, as vie from ondence dated the
27 Augusg V\L J UPS I‘\rm of Ms.
Centrl@ ote to the 1% Respondent's Chief ExeCu ve@
ion of the contract amougggefit state e

ing for a
meys during the

reasklMr such
9

=N 1 : \ g
imple %.:.J tion e N e - 3 t system, the

I. ‘.
NS '% Dk . oo ' §] B, the contractual amount
& ,
‘- ‘ r This variation was valued
I a0 itional amount of

and lu_,' undred and

1'1![. #
One Hundr . !#I )
" f the
September, 2019, emanating frofuliic MSSEEERupply Chain

'h. . e "N,
By
s

Ninety-Nine (Ke E

37. At pages 60 & s Bundle, the

correspondence dated the 30t

Management to the Chief Executi fliscloses the

.

:II- i -,’ eason for the

' 20% (Kenya

request for variation from the supplier, exp
attendant delay and recommending a y
Shillings Twenty-Eight Million :;!!"‘ gdiIfMousand Five
Hundred and Ninety-Two and Fivé : '_ 5 ps. 28, 900,
792.05/-) so as not to exceed the 25% tresh d. On the right
margin of this correspondence, it is viewed that there are writings, a

signature and the date 30/9/19; which during the examination of
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the Petitioner, it emerged that the writing is a shortened form of the

word ‘approved’', the signature belonged to the then Chief
Executive Officer and the ggte discjos demonstrated the
date Wthh@ L JUS as issued.
Accora rﬂ sel, it was the testimony of the Petitio -&A‘

e 1% Respondent that thgegefvant o rs

practicesat
woudtiEMrmally inpicate.d
C . i

heir instruction erred courses

. N i L=
of act i@ on the e ‘ ' } B correspondences

g dre 'J‘g_

- g
eqO<gRM§or a variation

the user depa&tm
ey Y -
whereupon the Ci *rq& OMGURENSIE RO 0iNt a committee
R S "l.
to offer justification for t 2 Wersiation in ory ii.hief Executive

Officer to consider validity thelig a'n.dll_consi er to approve

or reject it. Further, it was R h"‘t lat the Chief

Executive Officer was the final authoh'.z "' on behalf of

the Respondents and that it was im_poslsl CGNCLIN Petitioner to

'fu..
have undertaken the variation by her5\7l\v. i Vvolvement of

other senior ranking and/or instructin g eld According to

1
R
Mr. Muyuri, the administrative hiera PSS cd that the

= o

Petitioner as being the Principal Legal Officer of the"1%* Respondent

hence ranked as one of the Managers of various departments.

Accordingly, it was incumbent upon the Petitioner, upon receipt of
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an approved memorandum and/or correspondence for variation, to

draw an addendum that disclosed that which had already been
requested, discussed and eed byfhelf supegier officers.

39. Furthe@%rﬁLeisﬂS s3gid Tghder was in

the provision of Section 139 (2) o .&i

sset Disposal Act wpigrfallowe e

Y a maximum

compli

P ement

acCoiln ' bpLove requests fg
b &

did not emerge,
' at the period when she

the Petitioner undertaking

-"
.

'L‘._-..'.#‘ as required by

.li ge contract, the

! " .I'
amount and/ TahE g rhgomly forged in
the Petitioner's '!-'IE pliant with the

k|
recommendations made 8 D Management

as evident in the correspondéig e'!.r;e_ntain je 60 of the

Petitioner's Bundle of Documents.

40. Considering the variation hady :"'n od by the

Petitioner's superiors, the Respondents |p ssive burden

upon the Petitioner expecting that the Pati

a) verify whether the evaluation com u?'l_i‘g operly formed

and whether it recommended the sa 9 mulation which
is a reserve of the Chief Executive Office

b) offer a legal opinion where none had been requested from her
especially when the request for variation had not been copied to her
department, and

c) decline to prepare an addendum for a variation that had been
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clearly approved by the Chief Executive Officer; the final authority
on behalf of the Respondents.

41.Worthy of note, the Re onden U oint alleged or
advanced Q e effe i r was
er a legal opinion on the variation an(( tk@

Vas the

reques

er declm td%io so. According to counseg

that{AMRin an Yémploygaent environ
" =

l_ i ] i -

ardinali i ik derig kel S Lo : ESigned to them by

Mployee would

,l

scription. It was further

O en no demonstration that

'I'III et £

R R e "
_ _ __.'E sked upon the

Petitid F ERR e S POTee st #"' i' gyation that the

*ib . ":.,l_ A

Petitioner was-pealifians {efe 1 .

42, The respo 'T-{ﬁ

-II ] _.. ﬁ
among others that the is ]

res

uthee submitted

je petition were

whether the Respondent inating the

e rEsQ_onde :
petitioner’'s service was in breach constitutional
rights as provided under article 2(1) &'-4 0
¢

o= b= B invoked the

(1) & (3),20,

21, 27,41,43,47,50,236 and 259 and w etitioner was

entitled to the reliefs sought. In this
burden of proof and cited the Supre ':!._ abf Gwer & 5

others where

others v Kenya Medical Research In :
= T

that court stated that the Petitioner had the burden of proof in a
petition to demonstrate that the Respondents have violated her

constitutional rights or that the treatment at the hands of the
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Respondent was unconstitutional before the burden of proof can
shift to the Respondent. It stated thus:-

50.This Court in Raila ] er pdependent Electoral &

TZ 3, restated
enti bJ these
..a=petitioner should be under obligation to d/

burden oof before the Respondents arg v1ted

e evidenti

the bagic rulé the shifting of the evia

[®The petitioners, in

Ngcwion to lay substantial
& of the evidential burden
Wands of 1% respondent as
shold transcended would the
trary. In the light

» )
: ’ 1-.|._".:=-'-' b l . t | I
9 '.'|. O i elow, IT IS Clear

goof shift to 1t

..r =
43. Counsel fur
Employment Act (“the y

47(5) of the
gen of proof in
employment matters as follo

-I'L.‘L-.

“For any complaint of unfair terminatio e Vrongful

dismissal, the burden of proving that an unll. "‘-.ﬁ ] :_- b employment

or wrongful dismissal has occurred shall rest:o -i y pe, while the
o ;
.-I*

burden of justifying the grounds for the termink byment or

L [

’

wrongful dismissal shall rest on the employe

(e

44. Section 43 of the Act further c':';;_‘ employer is
o

required to prove the reason for té ‘i-l.."“- employee's

employment; failure to do so would result ifS¥fch {@Eshination being

deemed to have been unfair. Accordingly, the Petitioner had the
burden of proof to demonstrate that the Respondents violated her

constitutional rights to equality and freedom from discrimination; a
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fair hearing; fair administrative action; fair labour practices and
Economic and Social rights.

45. Concerning allegatiorgpf brea t itioner's right to fair
administrativ 'o@hhjswg T‘ relevant
provisi @, itution and the Fair Admini atIﬁ]"n ct

pr 'dﬁ comprehensive guidance on the procedur é

an ' SO

stantive j

tion in administrative actiggi@hich was

rmination of

1gton Security Guards
Faph 13 of its judgment,

-"
.

_Mﬁ up under section
o

ReR G, Ul nation. The Act
es ='-.i,,'_,j|. followed thus
"-|. the Civil Procedure

47. Further in the case of WAn i v Malindi

Water & Sewerage Co Ltd t bn procedural

fairness as provided in Section ment Act in

observing thus.

“ . L} L ,‘ 4 .
‘And what does Section 41 of the Al'_q; Tl'e i 'h.“. st observation
is that the responsibility establisheloist poulders of the

employer. In a claim for unfair ternyRg 108Ul dismissal on

the grounds of misconduct, .53-_ ol mdllee, or physical
: e Court that it

he ingredients

incapacity, it is the employer to de

has observed the dictates of procedural firnes

of procedural fairness as | understand it within the Kenyan situation
is that the employer should inform the employee as to what

charges the employer is contemplating using to dismiss the
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employee. This gives a concomitant statutory right to be informed

to the employee. Secondly, it would follow naturally that if an
employee has a right to be informed of the charges, he has a right

to a proper opportunit prepa d ard and to present a
defence ZBC;E_‘M ‘-er:?ieng ryethrough a
reg s@ hop floor union representativelif pgesge.ghirdly
] M a tase of summary dismissal, there is an obhga@io theg
jons D f‘_d e

or _give other

hi

r _and consider any repre -l' :

Employee bE o.'=f making the decision to.e#Sgza

r

48 g N dc S|t . pg respondent’'s Human
R0 [[%A - fal dated January 2018
greinafte] ciplinary procedure, which

. ime gRespd ! e LYOR FEEdla any disciplinary

. i T o .

issue. Itgst : e 3 chig@mt with promptly

1 o b .

and fiABedwy i CROITC. The Petitioner
confirmed in D : ":r-.;-:;".l process
was conclucdkeer okl O sher, in the event of
a gross misconduct Of -:. ' i b " "'., at the employee
should be provided with a*shoW N Bbg why severe
disciplinary action should notibe r, stipulating
particulars of alleged misconduct etk : to respond in

writing to the allegations and the grégfgs, .-.. )n which she

. :
relies to exonerate himself /herself. . "'_-lllill-_::'-_
ot
] Ir o "r‘_
49. According to Counsel, the Petit"rqr] L "“nx- examination,
confirmed that she received a show o -L-’,.t ited 271 July

icer and was

2020 from the Human Resource and ANl héiioRal)
allowed to respond to the same. He s "E::Fﬁ itted that the
notice to show cause letter constituted prioT=e® g aglguate notice of
the nature and reasons for the proposed administrative action
against the Petitioner as per the requirement of fair administrative

action. Further, the manual provided for the interdiction of an officer
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1

where the proceedings may lead to dismissal. It was not in dispute
that the Petitioner was interdicted per the letter dated 27 July 2020

by the Manager Human Resource and Administration in accordance

with the HRPP, WhICh d:- } US
this and in line with the Tourl
lO(Iause 11.12.2 and 11.12.3, you are hereby |nte

% immedjat@effect until such a time wjg
i
r

is mat is

"
he supervisor as

¥ HRPP and that the
B, asserting that she was
ham Kiptoo Kiptum, the

- al 3 P T e O the Board Audit
Com - _‘iﬁia cement of the
discipl e é - ,;;_ officer should

- -'_‘ ) L I'C, 1 l. g € ] h’
be givenar }_____{__‘- g o to arges against

him/her, and the pe] KMighould be specified

in the statement. Th& "_-..':?‘ je letter to the
Petitioner complied with this g \ foarticulars of
ation to the
Petitioner to respond to the sho 1""?2- : in seven (7)
working days. The Petitioner also testi _ ._ ed in cross-
examination that she was allowed to -"r‘\“-:x::-l_ ponded to the
show cause letter vide her letter da.r._.lldr EI'I :-,f':" 2020 before
attending the hearing before HRAC. I ] "
51. The manual further provided ':E*-i r.- should be
presented to the 1% Respondent's HRAG ._ e, conduct a
disciplinary hearing and make recommendations ' expiry of the
period specified in the show cause, and prepare a report. It was

indisputable that the Petitioner was invited and attended a
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disciplinary hearing in person before HRAC on 19t October 2020, as
confirmed by both PW- 1 and RW-2, and was provided with an

opportunity to be heard and make representations per the
requirements of _ th Falﬁdr&swe IC Act. In re-
examination 1%{ t Hﬁo?ﬁ clined the
oppor end the proceedings with a lawyer o Q
% oice, r eeded alone to make the ap &g
repr

ntation.

Earing proceeded
e d the minutes and

arked as the Respondent

led as such, given that for

4 g officer would have

_ﬂ? the evaluation

1 "l d provided the

supply chaini 2l ‘ X gl Sl _.‘: s, which would

subsequent|Zitfos™

the absence of w . & rocess was not
followed. ~

. the supply chain, in
b1

53. Counsel therefore contendep _-* whild idministrative

process provided that a party should™dg

n
en

e !

their right to

cross-examine, this right was only availg ‘1*"-1_ - "'

BS applicable.
The right to cross-examine was not .3 3&_,-{:-‘ the present
RS

w - B 1
circumstances as there were no statp‘p'lé LI Or witnesses

.,‘ -ﬁ‘f_ :
investigations were commissioned by -:'!I:E @-
the manual, which was not the caseRn !t.._‘-.

.-i.
Petitioner submitted at paragraph 9(f) th3u™& \@& not provided

ailable when
se 11.9.14 of
er, while the

called and that an investigation report

with the materials that were to be relied upon, she has failed to
disclose to the Court that she had all the documents relating to the
variation of the Tender and had annexed them to her response
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dated 5™ August 2020 to the show cause letter. Counsel submitted
that the entire evidence against the Petitioner was in preparing an

addendum without an existing evaluation report and extending the

contract term, which ;it-;equ t d contractor and
for an explre@ ac h

54. |ng to Counsel, the Petitioner had not bee

p0| ut any i tion, materials, and eV| g, which

Respg '” ents re on in making the i‘ gror taking the

adminfsgERive a , IR-T\er. Accordingly,
i X SPTC Respondents were

fer alia, the right to have
defence and further that

m ESU Tieg? N1 Jisefi ame before this Court
- & _ﬂ the evaluation

. pprovmg the

variation of prichfangre R0 COT u agt WhICh was not

e
in existenc :"'-":!"-“; not produce. The

Petitioner's submisSiQ ! O approved the

variation by indicating the fgiven that the

Petitioner did not call the the Court to

roval of the

speculate. In any case, the p

variation of the contract price anc ontract term
without an evaluation committee or an®eV ."_‘i.
did not sanitize the procedural lapses or va l"—': y
B s
g
|

55. In sum total, Mr. Muthee subnjitieGEii{e lioner's gross

mittee report

hriation.

misconduct was an offence of omissiors “®onclusion the

!
di, 'y
-1

Respondents could arrive at basec ence of the

el .
appointment of an evaluation committee "Sirasan g&dluation report
supported a finding that the Petitioner was guilty of having
improperly performed her work/gross misconduct. With regard to

the cited case of Postal Corporation of Kenya vs. Andrew K.
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Tanui 2019 Eklr, Counsel submitted that it was distinguishable
from this case, as PCK was found to have denied the employee

material documents in their possession, which would have assisted
the Claimant in prep i defe}:} I:f stant case, the
Petitioner Wﬁ} ﬁp uite cuments.
56. thee further submitted that the Petitioner hap
iss e at the diggigfpary action was anchored

non-exis®nt

prov' of the I pIfE Service Regulatige 28 : she did not

deny fNESiclausq il g dismissal, while

B in rank of seniority

s of punishment. The 1*

on of the Public Service

o issidn ke [y CHETI e tae ¥oposed punishment

n‘.ﬁ{' RPP. Further, the
" ..'."-ll-..a Etter dated 23
November 202§ ‘-_ : ‘ . R2ring Io._:'".‘: Appeal on 8%
December :F"d'-‘“' ' B appeal vide a letter
dated 21% Decem 'ﬁ-n" _-" :"'-»._II guilty of various
offences. The Petltloners 0 &L B, having been

made outside the law and wih -ﬂ]‘i app e board. The

Respondents were able to demosstgie:in C ination that

the Petitioner was not qualified for g osi ' rincipal legal
'l..

officer grade 4 as she did not have a masti} alification, a

management course lasting at least 4 wea :-._".J st 8 years of

. s
work experience, or at least 3 years's &xp¢ "ﬂ' B supervisory
1%

for termination of the petitioner’s ser ':E:a elidal B the case of

m

role. Counsel therefore submitted thaf valid reason

Mary Chemweno Kiptui v Kenya Pi pany Limited

where it was stated thus:-

“...Under subsection 43 (2) of the Employment Act, 2007, the
reason or reasons for termination of a contract are the matters that
the employer at the time of termination of the contract genuinely

Judgment Petition EO011 of 2021 49



believed to exist and which caused the employer to terminate the
services of the employee. However, this reason or these reasons
must be addressed before the termination notice is issued and

subjected to a hearin estab loyee has a defence
that is w. QZE)J ;Eaznj't 0 “?3 given after
the t@;&; has taken effect. This wo tr/ght

the purpose, intent, and validity of an 6’1

er may have against the affecteg . gmploye

Cc nsane T

57. he 15t Re bENt's reasons to termingie*taglctitioner were
o-‘.'”*‘g,_ the Iptter cert .-. ch was making
an asguniki * LS Y OBl get and discussed

E®he Petitioner allegedly
gtween the 1% Respondent
ion which had not been
above 10% cap

set op.dihclb . , _,,MF* ot advisable to

witnes re—coR ,i- e contractor;
'qH

unconvincin F‘L—’l not follow the

required procure "-..__- jed on the case of

k|
L]

Thomas Sila Nzivo V' Rarkh where the Court

observed as follows:

“The Respondent had reasonabig sk ds to suspect

the Petitioner of having acted to ¢ ‘ .'-.. triment of the
Respondent and its property and 1 l":-.: in summarily

T " ":_;_", [g] of the

RS . "I!'L uired to have

dismissing the Petitioner under Se
Employment Act 2007. The Empld¥er:

conclusive proof of the Claima :'1 EL.._ it was only
expected to have reasonable and S :_j:‘- iﬁ;ﬁ The physical

b

audit, the discovery that no oil was i SdNe. cuslil s the Petitioner
=
=
protested, he received such oil all gave RSP ent reasonable

" ia

and sufficient

grounds to act against the Claimant.'

58. Counsel therefore submitted that the Respondent had
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sufficient and reasonable grounds to terminate the Petitioner's
employment. In sum, the Petitioner's employment was terminated

on account of valid reasons which were genuinely believed to exist,

and which were prov anTi\‘/e I:% d iS re this Court.

59. ‘ t er the Petitioner was enti fs
so nsel submitted that the Petitioner's case

on as gle docu he lack of an investigatiog@@®rt, which*the
.u_, nts have | ed did not exi 3stigation was
condu i‘" Xl MRS cpared. It was

J P ed to discharge her

Resp

4 ourt that her rights under
8, 41, 47, 50, 159, 162(2),
LR e o HElien were violated as

' ol the Petitioner's
cedurally fair,

! : .-'
and no relief jSaw A 2 e ‘ W0 demonstrate

ed the
petition as filed, the prayers sought, A SpOR - sponse and
iew that the
dispute

60. The Court has extensively"fgyieWed anc
submissions by counsel for both parties Mgk
L ".
main issues to be considered in order to det
herein are:-

a. Whether in terminating the&j dngr'syservice, the
respondent’s violated her ; rights as

enumerated in the petition;

b. Whether the reasons for terminating the petitioner’s service
were valid as required under section 45 as read together
with sections 43 and 47(5) of the Employment Act and
whether in carrying the termination, the respondent
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accorded the petitioner due process as required under
section 41 of the Employment Act, section 4 of the FAA and
articles 40, 41 and 47 of the Constitution and;

A ¢ ﬁbJ@ ST tied to?

61. On the issue whether in terminating the petitioner’s serV|ce
the respondents’ violated her constitutional rights as enumerated in
the petition, the Court will seek guidance in the often cited case of
Anarita Karimi Njeri v AG [1979] KLR 154 where it was stated
as follows:-

“...we would, however, again stress that if a person is seeking
redress from the High Court on a matter which involves a reference
wito the Constitution, it is important (if only to ensure that justice is
done to his case) that he should set out with a reasonable degree of
precision that of which he complains, the provisions said to be

infringed, and the manner in which they are alleged to be infringed”

This was further cited in Kamlesh Pattni v The AG [2001] KLR
264 and Mumo Matemu -vs- Trusted Society of Human
Right & 5 others [2013] eKLR. Further the Supreme Court in
Communication Commission of Kenya & 5 Others v Royal
Media Services Ltd & 5 others (at para 256) stated that the
principle of avoidance means that a Court will not determine a
constitutional issue when a matter may properly be decided on
another basis. It was also stated in the South African case of Sports
and Recreation Commission v Sagittarius Wrestling Club and
Anor 2001 (2) ZLR 501 as follows:-

“...Courts will not normally consider as a constitutional question
unless the existence of a remedy depends upon it; if a remedy is
available to an applicant under some other legislative provision or
on some other basis, whether legal or factual, a court will usually
decline to determine whether there has been, in addition, a breach
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of the Declaration of Rights..”

62.Further as was held in the case of Gwer & 5 others v Kenya

Medical Research Instit &3 the respondent,
the burden w olgt S ut| ghts and
rests with the person all&gin the

fundamgiagalg fre
ow there was no violation only shifts to the r
ch petitiohé
S stated

burde

ischarges the initial burdg e Sup

=
v_Independent

E# others, Petition No 5
b on the shifting of the

5...a petitioner should be

- bl 1 o e is - burden of proof

. o, "'I:'I'
PGel b s the evidential

By \‘t‘ o us that the

petitionET Sl o1 | T __ ke oVBsAtling obligation
.l".-__l‘ I ek
to lay substant{adls ; Q [ SNt in discharge of

L]
the evidential DA &b, E'Stabhsh L

patment at the
bnly with this
1 to the 1¢

hands of 1%t responde
threshold transcended

respondent to prove the con

63. The petitioner herein was terminated from the service of the
respondent on the grounds that she executed duties conferred to
the procurement function, which was a preserve of the Manager,
Supply Chain Management, in total disregard of the duties of the
accounting officer, the procurement function, and the evaluation
committee to recommend and approve a price variation and extend
the contract term. That is to say, she was accused of preparing an
addendum to the contract for supply, implementation and
commissioning of an integrated revenue management system

between the 1st Respondent herein and Centric Limited , extended
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the contract term which had since lapsed on 12th February 2019;
caused a price variation outside the contract term which had not
been recommended by the evaluation committee or approved by
the accounting officer ; or founded on the consumer price index
obtained from Kenya National Bureau of Statistics or the monthly

inflation report issued by the Central Bank of Kenya.

ot o
64. % was not 08%sted that under section 3% (2) o e

Pubfig™rocur nt_and Asset Dispée & n accounting
o &

] a maximum of

§any approval beyond the
be unlawful The approval

R . The petitioner

.1] 'Ph cluding that of

t the Manager

the accoun 5'-'1-' [
= - onle -

Supply Chaln ‘T; i - % E"-.‘ hief Executive

-."i &t for va

ndh.n[g deIa

Y i ht Million

. IE

Officer, disclosing the . the supplier,

explaining the reason for the atkg bmmending a

variation of only 20% (Kenya

Nine Hundred Thousand Five Hundr? sty-Two and

Five Cents (Kes. 28, 900, 792. 05/-)_5"0
threshold and that on the right margin pf &i h
iewed that there were writings, a sigRstil-Ae the.Hate 30/9/19;
view were writing gk é /9/

=
il
[ 9

e S8 ccd the 25%
s

dence, it was

which during the examination of the Pet e rged that the

o

writing was a shortened form of the word ‘approved’, the signature
belonged to the then Chief Executive Officer and the date disclosed

therein demonstrated the date which approval for the requested

Judgment Petition EO011 of 2021 54



variation was issued.

65. The petitioner is an Advocate of the High Court of Kenya and
the amount of the variat| llings Twenty Eight
Million Nine %h gmﬂ n y Two and
Five C #28, 900, 592/05) did not ( at least to the ou@
Iik%ycket chapg Due diligence therefore rgg®miged of h

’.ﬂ"'

B¥Tetated as the

recofi r.,. with t ¢ that the writing

._ : h [
short orm f : > g\ ol B meant that. She

-,
gh 'ﬂ_‘_ 0 ation and more so where

& issue of s Pt utory matter regulated by
% refeye T -1.*._-‘ Disposal Act.
A ﬁ - y e
. ‘ e b |

.1'11..*#-1 lf:] in the English

66.

oy
case of Kette 1 mYa L (#988) 4 All ER
..r-"l_'.. %

769, Lord Griffith 6 =1, W F'l-

“Legal business shoul e ducted ey & can no longer
afford to show the same ﬂo-'"r 8 towardig ent conduct of
litigation as was perhaps possif#g in*a.more le There will be
cases in which justice will be bettrv d by al consequences
of the negligence of lawyers to fall Oflrredk Readd

67. Section 43(2) of the Employment Act provdes that the reason
or reasons for termination of a contract are the matters that the
employer at the time of termination of the contract genuinely
believed to exist, and which caused the employer to terminate the
services of the employee. Further, in the case of Kenya Revenue
Authority Vs Menginya Salim Murgani, Civil Appeal No. 108
of 2009 as cited in Republic Vs National Police Service

Commission Exparte Daniel Chacha Chacha JR 36 of 2016

Judgment Petition EO011 of 2021 55



(2016) eKLR, Justice (Prof.) J.B Ojwang’ stated as follows:

“There is ample authority that decision making bodies other than
courts and bodies whose procedures are laid down by statute are
masters of their own procedures. Provided that they achieve the
degree of fairness appropriate to their tasks. It is for them to decide
how they will proceed”

P

Further Lord Denning in the now often cited case of British
Leyland UK Ltd v. Swift [1981]IRLR 91 stated that:-

‘The correct test is: Was it reasonable for the employers to dismiss
him? If no reasonable employer would have dismissed him, then the
dismissal was unfair, but if a reasonable employer might reasonably
have dismissed him, the dismissal was fair. It must be remembered
that in all these cases there is a band of reasonableness, within
which an employer might reasonably take one view: another quite
1reasonab|y take a different view. One would quite reasonably
dismiss the man. The other quite reasonably keep him on. Both
views may be quite reasonable. If it was quite reasonable to dismiss
him, then the dismissal must be upheld as fair even though some
other employers may r_10tT_r_1ave dismissed him”

68. From the foregoing it s b work of the
Court to second guess managecfgead [ B inate the
granted the

decisional independence in the contra
r

ipline of its

B s
employees. If termination of service is"he « i loble measure
1

in the light of the infractions by an em i)

! It ought not to
34,

interfere since it is not within the court as an
adjudicator of an employment dispute to pstidlie its sense of

reasonableness with that of an employer who in most cases is more

concerned with the efficiency in operations and staying afloat in the
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ever competitive business world.

69. The petitioner complained that she was not provided with any
investigation report and n ithes d to give evidence
on the aIIeg@ L 1 ug rp ortunity
to cra % e them. In response to these co %

t since the disciplinary jegtE" arose

ent statedl |
extefld f.‘-_.._ of thektendgrahich had expige
T

evision of the

nvestigation was

,l

sides, these documents
urther, at no point during

= ISCI e documents and

SN
'ﬂ
providg -rﬂpl-n T e 1

70.  The Co ;
..r-"l_'.. ~

consider the issu® 1«‘

rl|. as refused.

Ja s Iy review and

kW der to determine

%

whether the petltloner goted that the

respondent in terminating hefserdice violl constitutional

and statutory rights as protected Mg i hcorr _ the FAA and

Employment. It is the Court’s view that-..t 14

‘l.

petition do not meet the threshold to melrn l;f'_ ' --' essed by the
-
U

raised in the

court as violation of constitutional rig onsequential

orders sought thereunder. The compl .Jm_ é;-_&{- rt’s view are

=
el
i

mundane employment disputes which a o' addressed by

= T
the Employment Act and consequential employment contracts and
HR and Policy Manuals. The Court does not find itself confronted by

any complaint whose remedy depends only on the Constitution. The
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petitioner has not demonstrated that the reasons for termination of

her service were so flimsy and the conduct of the respondent in
carrying out the termlnatl as sq@ ed@re hat it removed the
conduct fro J U:Sm?? mployment
and tg me wrongs if any, perpetrated by the r%

ust be magd the constitution.
. .Fﬂ‘-— ¥ answer the

=
das framed under

71. 1 F‘L foregoing _having been

= 1. |
-|§7} for detgifh

holds as follows:-

blate the petitioner’s
St and process of
b. The re _r . 1 g : -,.-.:---' reasons for

ey e

termmatm "“’. k%, and that the

h
LI

d outt

rﬂ.ﬂé of
and the respondent’s H‘.L'-'l' X
. ". 2 ||I.
LY 1. -|.

c. The petition is therefore fqun

termination was jair procedure

as provided under seGtjc oyment Act

and Policy

Manual.

”.a.-;._

)

erit and is

_'.ﬁ

hereby dismissed with costs.

72. It is so ordered. ':"I-- "F'."

Tn
Dated at Nairobi this 13" day d

02 6

_' 'y
Delivered virtually this 13* day of March 2026

Abuodha Nelson Jorum

Presiding Judge-Appeals Division
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	2. The petitioner alleged the that the actions by the respondent contravened articles 236 of the Constitution as follows:
	Particulars of Breach
	Particulars of Breach
	Particulars of Breach
	Particulars of Breach
	Particulars of Breach
	Particulars of Breach
	u) I confirm that Mr. Abraham Kiprono Kiptum requested the Petitioner to attend before the Audit and Risk Committee on 19th June 2019 and deny that the purpose of the said meeting was to conduct a disciplinary hearing as the Respondents had neither established that the Petitioner had conducted any offence nor initiated the disciplinary process.
	v) In the foregoing, 1st Respondent is not in breach of the Petitioner's Constitutional right to a fair hearing as there was no hearing before the Audit and Risk Committee but a disciplinary inquiry to the facts leading to preparing the addendum to the contract and extension of the contract term.
	w) The Petitioner was interdicted with immediate effect vide a letter dated 27th July 2020 for a period of about five (5) months and twenty-five (25) days from 27th July 2020 to 25th January 2021 during which period she was given the opportunity to respond to the show cause letter , attend the disciplinary hearing before the HRAC on 19th October 2020 , mount an appeal as provided under the HR manual, attend before the Staff and Technical Committee of the Board for the hearing of the Appeal after which the appropriate disciplinary action was communicated to her .
	x) The disciplinary process was therefore conducted expeditiously, efficiently and lawfully in compliance with the Constitution of Kenya and the HR Manual, (f refer to page 78 of the Petitioner's bundle.)
	y) The HR manual does not expressly provide the length of time an employee should be interdicted for, and in any case, the Petitioner was on interdiction for a period of five (5) months and twenty-five (25) days when the appropriate disciplinary action was communicated to her.
	z) The Petitioner appeared before the HRAC on 19th October 2020 for the hearing of the disciplinary case which was procedural and lawful, and I confirm that the Petitioner did not request to be supplied with the investigation report, witness statements and or any evidentiary material relied thereon. (I refer to the Petitioner s bundle at pages 90 to 94 & 135 to 138.)
	aa) I reiterate contents of paragraph 17(g) of the Affidavit that the provisions of the HR manual form part of the Petitioner's employment terms and conditions, and the Petitioner is deemed to have waived her rights or reliefs under the manual if she does not exercise the same appropriately. In any case, the Petitioner had access to, and provided the Respondents with the contract between Centric Limited and the 1st Respondent, the addendum to the said contract, the necessary correspondences and the tender documents which were the only documents relied upon by the Respondents in the disciplinary process. In the foregoing, the Petitioner did not suffer any prejudice thereof during the disciplinary hearing and appeal.
	bb) The HRAC issued its decision vide a letter dated 10th November 2020 outlining valid and fair reasons, and the basis of the disciplinary action recommended against the Petitioner infer alia the Petitioner failed in her professional responsibility in drafting and execution of contracts; prepared an addendum to the contract which occasioned a variation of Kshs. 28,900,592.05 that had not been recommended by the evaluation committee and was above 10% cap set in the bid document; extended the contract for RMS outside the contract validity period without request from the Supply Chain Management; failed to give a legal opinion on the justification for extension of contract and for variation; failed to ascertain the existence of the evaluation committee negotiation report on the variation of contract; and witnessed the contract for the 1st Respondent and the service provider which amounts to conflict of interest. (I refer to page 49 to 50 of the Petitioner 's bundle.)
	cc) Indeed , I am aware that the Petitioner is an Advocate of the High Court of Kenya and is not a procurement professional in the 1st Respondent and failed to exercise due diligence in performance of duties that were not allocated to her as the variation to the contract was contrary to the law having not recommended by the evaluation committee ; failed to ascertain the existence of the evaluation committee negotiation report on the considered variation and extended a contract whose term had lapsed on 12th February 2019.
	dd) The Petitioner in her response dated 5th August 2020 , admitted that variation of any tender is a function of the premise of the Supply Chain Management Department through an evaluation committee , and the fund's Chief Executive Office , and that her function and that of the Legal department is limited to offer advisory opinions as to the legality of the intended variation, the provisions of the contract and tender documents/ I refer to page 91 of the Petitioner's bundle.)
	ee) In further response to paragraph 30 of the Petition, the Respondents aver that the letter dated 10th November 2020 provided the Petitioner with an outline of the background leading to the disciplinary action as failure to exonerate herself from the allegations stipulated in the show cause letter and avers that proper background and rationale of the same was provided in the letter dated 27th July 2020.
	ff) I confirm that the Respondent did not raise new allegations against the Petitioner and the allegations raised in the show cause letter were reiterated in the decision of the HRAC as the reasons for dismissal upon the same being proved. (I refer to a copy of the minutes of the HR Advisory Committee held on 19th October 2020 at page 1 to 5 of the Respondent's bundle.)
	gg) The Petitioner was informed of her a right to appeal the decision of the HRAC to the Staff & Technical Committee of the Board and granted an opportunity to make oral and written representations in the appeal in respect of the reasons provided for dismissal. (1 refer to page 135 to 138 of the Petitioner's bundle.)
	hh) On Appeal, the Staff and Technical Committee is expected to either uphold , review and or set aside the decision HRAC to terminate and or dismiss the Petitioner from employment and the letter dated 21st December 2020 , does not comprise of double jeopardy or punish the Petitioner twice for the same offence as it merely provides the Petitioner with the option to choose the disciplinary action she prefers to be taken against her.
	ii) In the foregoing, 2nd Respondent was not functus officio and it was obliged under clause 11.2.1 of the HR manual to handle the Petitioner's appeal, had the jurisdiction to impose any disciplinary penalty against the Petitioner, and avers that revoking the Petitioner promotion from Job Grade 6 to Job Grade 4 was not imposed as a disciplinary measure.
	jj) The disciplinary process against the Petitioner was not discriminatory and or biased against her as she failed to demonstrate that her superiors engaged in negotiations with the service provider to vary the contract price , approved any variation to the contract; extended the contract term or that she executed the variation of the contract price, prepared an addendum to the contract and extended the contract term with the requisite authority or approval from her superiors
	kk) I am advised by my Advocates on record which advise I accept as true, that Section 139 (2) of the Public Procurement and Asset Disposal Act provides that a price variation can only be approved by the accounting officer upon the recommendation of the evaluation committee , accompanied by a certificate from the tenderer making justifications for the variation , the said variation should be based on the prevailing consumer price index obtained from Kenya National Bureau of Statistics or the monthly inflation report issued by the Central Bank of Kenya and the variation is executed within the period of the contract.
	ll) Paragraph 1.4 of the 1st Respondent's Grading and Organization structure provides the hierarchy and ranking system but does not demonstrate that the Petitioner varied and prepared an addendum to contract pursuant to the instructions of her superiors, or that her superiors ratified and approved the variation to contract price and extension to the contract term. (I refer to page 113 of the Petitioner's bundle).
	mm) I confirm that the Respondents considered the evidence adduced, the probative material relied by the Petitioner both at the initial and the appeal hearing and her oral and written submissions in reaching the decision to recommend the disciplinary action against her. (I refer to pages 47 to 50 of the Petitioner's Bundle.)
	nn) The Respondents aver that under clause 11.9.9 and 11.9.10 of the HR manual, the Petitioner was required to show cause why severe disciplinary action should not be taken against her and to respond to the allegations raised against her and aver that the Petitioner has the burden to proof that she did not commit the allegations raised against her in internal disciplinary proceedings.
	Article 236 of the Constitution
	Article 47 of the Constitution.
	Article 41 The Right to fair labour practices.
	Article 43 Economic and Social Rights
	Regarding declarations sought by the petitioner:


