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VINCENT JUMA M4 A '* ooy -G THESPONDENT

(Being an Appea aga: _ii;". f SRee of Honourable H.
E. Wanjala (P.M) dated andfy ledi St 2022 and the
Subsequent Orders issued b . ' R¥" March 2023

in Milimani CMELR 1939 of 2018 "sansolidMg MELR 1934,
1935, 1936, 1937 and 1938 of 201¢

UDGMERE
"llu'. i

1. Through the Memorandum of Appe'?al November,

2023, the Appellant appeals agamsf‘ih 1i "’ﬂu dgment and

Decree of Honourable H. E. Wanjala 1
'I..I.l
on 26™ August 2022 and the subseque

.F" nd delivered
L

T ued by Hon.
o

MERL 1939 of

R. L. Musiega on 27" March 2023 in M|I|man|
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2019 - consolidated with CMELR 1934, 1935, 1936, 1937 and

e AL IUST)

I.

iv.

Vi.

e learncgy Vial court erred in Ia

2. The App@gésed on the grounds that: 6
dng in fa by

g the orders and the i .vo ruling by Lady

2019- Julius Lulle

{ interpref.

pCt and in law by issuing
| redundancy without taking
waNd the provisions of

-
=

‘-+

"u'fl
Dy .a ghat the Appellant
aHEy dues despite

s

the e EF g s /N court placing the

Respondents HEL
The learned trial cO gict by making a

finding and an interpre& that it Huty to of the

Appellant to call back the Reésrogdent 2 N U/ing by Lady

Justice Maureen Onyango in e, ey - 9- Julius Lulle
= L9

Kakello vs Makini School. n i"- Sy

b

The trial court erred in law by shi l'ii " -‘::_‘_, jen of proof to

the Appellant, contrary to the p;’hﬁ,b & e '8ng redundancy

disputes, and thereby reaching a U "f hs unsupported

by the evidence on record. -:':E__

o
. . :h

The trial court erred in law by < L

unjustified decretal amount to the Resho@lgnts, failing to

excessive and

consider that the redundancy package provided by the
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Appellant was lawful, adequate, and in full compliance with

statutory requiremen
vii. The trial % EST?S that were

dl 2 o rtio and punlt/ve in nature ing a

. en that undermines the legitimate right of €
dertake la
3. The Ap nt pra
Honoura i

At '
qrdeér Wi s W|th the costs of this
WL

e Nt
Appeal ang ii —"ﬂ'ﬁ bour Relations
b SRAEE - -
Court be gfamted Lo T e
e | ._] -__ 2

dundanc:es

at the appeal bg .-iv"""-_ Judgment of
=
by f‘", dlivered on 26

;I

. the judgment with an

e
4. The Appeal was=drs .-1-.1.2- e

5. The Appellant’s Advocates™ MHL_La iled written

submissions dated 17™ March, 20 d COlEE b Mmitted on
W, W i

the role of the first appellate court relty "'._1|," SO ten quoted

F '-.-"

case of Selle & Another v Associ'qtle -.,4\ -|_|. oat Co. Ltd

_IF\‘,.
LA

".1-

& Others [1968] EA.123 and nday Post
Limited [1958] EA 424.
6. On the issue of whether the trial court mi erpreted the

orders in the Ruling in ELRC 491 of 2019 Julius Lulle Kakelo vs
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Makini School, counsel submitted that the learned trial
Magistrate funda .[f‘cor}@ import and
legal appRH {}i the ruling delivered zq @

Maur%@ango || ELRC No. 491 of 2019.¢ é'er
concerg % differ€n ed that the

- i
Respond i,f

eréin 1ke

‘Iﬁk

drases h suit was rendered
L :

solely in fa _‘Jﬂi Bpproached the

court seeking red - N thi ‘-i.;." -parties who

I iimants. It was

"
BT lier proceedings

unlawful redundancy

i se of action.
L
§

.

#al orders are

of law
ey ?

binding only on the parties to thesyi and

7. That it was a cardinal princi/&

be enforced

or relied upon by individuals who werge *i.;. or. ants in those

1
'l-

proceedings. Furthermore, the prmople L of litigation
~ R

dictates that parties who are stranggf ". Lo annot claim
the protection of its orders. o

8. It was submitted that section 40 of the = HA: &ant Act, 2007,

which outlined the substantive and procedural requirements for

Judgment Appeal E072 of 2023 4



redundancy, mandated that notification be issued to each

employee |nd|V|d\1r Lth&U A failure to
me

adhere to nts must be determ| @s ect
to eagg ﬁﬂ &'

- f"f Bear from the

=
ither included in

ee on a case-by-case bagj
9. It was er su d_that it was

II-,

R

;I
a2

Ror were they named

ed, No application for

—-"“f!t.'.i ference to the

th I‘-"._;.l litigation. As
oy

such, the Ape ah qﬁ e Under any legal

obligation to reinstate pets Bihe subject of

the court’s directive.

10. That accordingly, the contention SR the oy lant violated
| 3

|._ %

the court's orders by failing to reinstd
r

by Respondents

wy
i

3

before undertaking a new redund"ho b

& was legally

L
=,
‘ ]Jl
;
1

untenable. The proper position in la .;3_.!. I'n Mess and until
g
S wn right, the

the Respondents obtained specific orde T
a8 'yl

Appellant was not barred from restructuring its operations in

Judgment Appeal E072 of 2023 5



line with the provisions of the Employment Act, provided that

due process was fgi“ﬁ.[ejh. } U

11. Couns d atter of Bazo v A

and ppeal"ERO3 of 2023) [2024] the gourt

the casgiiKenya'Ele -t ricity Tran
L
Kitqbu ij;‘. ed D] € ._ A - ;
" 1 1 =

l " : : e’ .
i a ‘- Yol 15 JeTaa? it cannot issue orders
persgl

pany Ltd v

r

submitted that

he trial suit.

_;_,jﬁ'? bazred to h
-;‘T‘ tl.i azre O nave
. "!.

Counseg

e “u.--l its mere

gycclared by the
b
§

lents, without

conducting an independent e a?'f'q.n of T fic facts and

evidence presented in these proceedw X '--.

F Tt

13. It was submitted that while the ruI| {"",. matter may
."“*I redundancy

have touched on certain aspects oF"ItI-;.I

exercise undertaken by the Appell

o

&, ipso facto,

nullify the process in its entirety, p3 relation to

employees not before the court in those proceedings. Indeed,

Judgment Appeal E072 of 2023 6



the Appellant presented evidence before the trial court clearly

demonstrating th Ident}U ocedures
and criterj @ declaring the Respon @ﬁ

This re tably, appears to have gbeen

by the tr| i"'f rhich instead

anch ciﬁa ea n - - B aI and unrelated
. .

rul i L.'F }i
a ruling in Ji

..r.
each case. THIS ,,‘E

msufﬁ Y

A consi q

# position that suggested

—"':ﬂ'ﬁ vely governs all

yshdividuality of
.‘_.u ividuality

pMoundational legal

"
L

requirement that each '... s own merits.

Counsel relied on the Court of '“',,o A nother v R.

B., Civil Application No. 4 of 20 0_1 “ , Cited with
approval the Constitutional Court of So 1:';1. 'Ji- decision in
Burchell v. Burchell, Case No. ."*"I , Where the
court emphasized on effective enforg I @ qurt orders to

B
'_._-I..
[ 5

avoid impacting negatively on rule of I
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15. Counsel urged the Court to disregard the Respondents’

reliance on ELRC & ‘ ang{} T learned trial
magistrat Importing and applyin fro
unrelég)ceedl @

factual fpigdationl’y
".: . : .
16. Op thd /53 EEnoT i il i\ finding that
; g e 3 )
ko'-‘"
- tr| \ )

,.r Yy il iy
plo “iﬁ B - SO, the redundancy

without proper legal ifica

mted counsel submitted

B th

-I

_’ﬂﬂﬁ ination. The
I-;"' h-

i, gl
‘. b; ey w
PO |p o4 _ﬁ. nder Section

the redundancy of

the Res

40 of the E

exercise. =y
17. Counsel submitted that "1 r’é'a.sqns redundancy
were genuine and justifiable, a'g 1 . an internal
reorganization undertaken to addressr '{‘: ,i_‘ lication and
reduce operational costs. The Appeli t'-. By hted that the
roles previously held by the ""i:i @ no longer
il

viable. Moreover, a plain reading _'“ trlal court’s

proceedings and judgment revealed that the positions

Judgment Appeal E072 of 2023 8



previously held by the Respondents were not subsequently re-

advertised. ThISf {-‘ny}{j ce or ulterior
motive o he Appellant, and eff led
' at the edundancy was a veI atte

. er to replace

18. ns (o :Il-.,,_ o5 k Nazarene University
Daakic B, & .- D] eKLR, where the

Court of jfAg .-,L n -‘mtﬂ sjorerogative in
determining its o _ér'a ""«- Lo - , d
e rh ‘ H : """

19. It was sub |t .-ﬁv SRR N plied with the

5
i L]

procedural safeguards B. of intended

redundancy were duly issued ice and the

"H'n,e_La

affected employees as early as 29" These were

followed by five documented consultat . ..ri gs, in which
F ol "r"_

the Appellant explained the ratio Ié;l ."“’ ess for the

redundancy. The Appellant subseq &Y the Labour

.‘_‘-El i

o

Office of the conclusion of the exercisée ated 15™ July

Judgment Appeal E072 of 2023 9



2019. That the following key elements of Section 40 were

specifically observi b‘ } U I
Sectiﬁ The Appellant notified th J
e in ual Re |i> dents, who were not members of a u@r

union was also

W L ast-In-First-Out (LIFO)

sundancy. No evidence was
Iggest deviation from this

te ] Iad
ﬁ? =Vt ST ARt e was retained in

i
o
It I:'i l:_- and prepared

all redunda

""_,_,.1. o 1% bnoffered and remain

AW cc of payments
4. Additionally,

bpondents with

r 1;' leave, notice
pay, and
available for colle

— b
OecS Was '8

si-..l‘llg iss

made to other affected €

the Appellant expressed rea@
certificates of service.

20. It was submitted that the Appell MM
" '-__,““:_.
court a breakdown of all dues owed }i-" %,

to the trial
Respondents,
consistent with the Employment A‘E is, the trial
magistrate held that the terminati -.'“‘ : At without a
finding of non- compliance with the s {pr procedural

elements of Section 40, an error in both law and fact.

Judgment Appeal E072 of 2023 10



21. That the trial court erred in holding that the Respondents
ought to have eu:Et_a‘teca}'U r positions,
purported |y i&e orders |ssued in
2019 Aaasd t due | ard to the organizationa stru‘&

processif N jvely bEj ndertaken by the Z @t at the time.
iy fﬂ 5
=Ty e ond operational

The cou _

E"‘ A rendered the affected
dostsidag rediite
L

! : - ' "'a--||:-
22. Counselfrdieto -_'ﬁ _‘_, ﬁ Ays Limited v

i tatement.

Sty " %)
Aviation & Alliéd SWoyk ol : .-| 3 others
.F.-'.l- %" A4 P —

). K. Murgor aptly

[2014] eKLR; W '{'&-
|
%

.

natuMg
subBmitted

appeared to have conflated the G

underscored the discr i remedy of

reinstatement. Counsel furthe e trial court

O ct dividualized

'l..

redundancy of the Respondents W|t 'P" al concerns

F 11' :-"

raised in ELRC No. 491 of 2019, "‘Iiqu,.I k- ."""' ing whether
H-F"'-

those concerns applied to these spotHiESts fhe Appellant
L. ol
reiterates that it acted lawfully and i nce with all

=B "

statutory obligations.
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23. On the issue of whether the trial court erred in law by

awarding the redgiQ %_‘s a‘-ﬁg U|t counsel
submitte pellant finds the trlaI fvh S of

redu ues t particularly perplexmg 3 rron
law. ThetPRpellan

f 1| complled AM e uirements of

"
BFOulating all the

" Respondents. These
(accrued leave, and
ca o each of the
_'| al policy.
the opportunity
to clear and collect thelr fpbndents failed

to avail themselves for the as per the

Appellant's institutional policy. _it N a standard
R iy

{" oo a formal
[ ."“" inal dues, a

et el This failure

requirement that separating employed
r

clearance process before the final r"l'e B
process which the Respondents ,_-1..‘ g
'..'I-

on their part could not be construed a

liance by the
T

Appellant.

Judgment Appeal E072 of 2023 12



25. It was submitted that the trial court’'s decision to award

redundancy duesi %Ei‘te}e{tﬂ; ewdence of
proper tam the Respondents’ fallur t c
dues%ﬁ strate misapprehension of the cts

;.__. of . ' '

misappif ed in unjust

r

tulfilling its legal

enrighme

tlo ‘

reversed in |ts er Tagn @ T _"'

ents' own inaction. That
and costs lacked

8 therefore be

26. The Respondents Advocatés ™amot mo & Co.

Advocates filed its undated writtermgb and on the

". - '||I.
':'{"' ‘A rpreted and

Ly -l,.-l
a!' "--_-.. C No. 491 of

E)
2 i
LR

issue of whether the trial court cor
applied the import of the Ruling of t "‘nqll

2019, that the Appellant herein hak agpprobate and

reprobate as regards the import and SR -ture of the

_' "

Ruling in ELRC No. 491 of 2019. In the trial court, the Appellant

Judgment Appeal E072 of 2023 13



indeed recognized the ruling of the court as applicable to the
Respondent’s casgi {_‘ou} U T rinciple of
@ e

res judica present appeal, they n
erein were strangers tqQ ar saldé

that onde
case. ,ui.
i =
27. ltg was }“f_-- g Ll - Bispute that the
Rnd ol 4 ARt e 4 & of the Kenya Union of
Jlommedt] s, | E O g St s, .Hospitals and Allied
oL ; - =

Workers

—‘%ﬁ'ﬁ Ihterested Party

I 1 C .-._ being a
-i"-l'.l- » - """
representativé ST e}

"LI‘E.

Respondents in the said T "* &L The AN

1 e
uly
SoHO™ L.

in ELRC No.491§ jof _ﬂﬁ? "-*: :

%N behalf of the

"
“ h

lilly recognized

the role and position of the Un '5 \%xé-_vis pondents.
28. That this statement was replicate 't_h 1 to the case
of each filed case of the Respondents Tr {“;‘:‘ t was hence
estopped from making submlssmns:"'thll e Rings of the
court in ELRC No. 491 of 2019 did § % case of the
Respondents in the trial court. Couns .._h e court to so

= "

find that the ruling of the court in ELRC No. 491 of 2019

Judgment Appeal E072 of 2023 14



declared null and void the individual notices issued by the

Appellants dlrectl %-n;be‘}u |ts entirety

and direc t to issue fresh notlc eEIy} the
Trad &
29. That A ‘ﬂ

-

ourt did nding to the
empgloyedsygith _ ',_ SRR in the case, but

i.
L
—
;I

% the redundancy notice

e .said notices were

invaIidate _‘_ﬁ
'u.
30. It was submitt ﬂ T F A9j . flehg and orders
A - "I-.-

-i"-l'.l- "|-

therefore, wert L%pe notices which

"
L

were issued to the em 019 yet they

were members of KUDHEIHA, the entire

1"ﬁhi_s

Respondents who all received noti "i-. to declare

'|.
redundancies on 19" July 2019. Contrarji ",;‘ bmissions of
P o

the Appellant, the Appellant was dir "“'te‘.l : ."“’= resh notices

to the Union as concerns all membg mion including

-ﬁ
'.!'I-

the Respondents herein.
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31. That indeed, all affected employees of the Appellant were
issued with redun n .[E:_e‘s c:}' US of 19'™ July,
20109. Th i redundancy notices |T g r

declared null and void digactly aé'

the R nts w
the o,m_,- 0 ﬂ e Appellant

@"1_ e '
of the 'AEA‘ f it '
redundancy notiges!” F

-i"-l'.l- "|-
32. Counsel sum| 1,-%

re dundancy nQ

heregin. Appellant were

i circumstances and no

reg ards the implication

_ﬂh validity of their

'-g_ direction of the
b
§

.

Court in ELRC No. 491 ok X °_ would% & Appellant to

issue a fresh notice in complia e"w.ith t was indeed

the responsibility of the Appellant td 11.' :-. withdraw all

b ,

the redundancy notices and termina# ;::",_L s they had
F T

initially issued to the Respondents a"‘t:l-;. o ."“= the process

afresh. This they could only do by regs g"ﬁp'.':- amployees and
i1, g

commencing redundancy by issuing fre AN CY notices.

- " i
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33. That the Respondent’s witness confirmed in court that there
existed no eviden t a bfl:]' U herein were
ever reca ihbespondent s witness Iﬁ c 0SS

dundancy notices directlysto th@
unlon =Y (i

, vitin = on behalf of

Ty for consul _e

p : 2
theig m T"F 3 iq : BFOT  dealing with
da RS - 4 .
oie=b{ thegH b effecting redundancy of

' 5 Imbers of a trade union.
. ]
the Clalm ' e

exam hat t

'|||
34. It was sub !ite - e . g nﬁrmed the

..r.
Respondents Were qi.“; iIMon, section 40(1)

"
L

.

Radglated tig
"l'l'ne tra
30

not to the employees individually. Under '{'

(a) of the Employment A it to serve the

notice of intended redundanc at least 30

days before the redundancy date (b ; t, 2019) and

D(1)(b) of the

Employment Act, it was only in case"‘nwlI ey h" ployee was

i \ l']u afl Was to serve
b
n

TuilE e net effect
o .

not a member of the trade union thats LB
]
the notification letter directly to the e

was that the employer was required to directly deal with the
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KUDHEHIA and not directly with the employees or put in

another way, theﬁr Id.ic_ﬂ; p}p@tSjTlrectly with
employee embers of a trad -Gt\r:e

J"f. elied on the

r

De La Rue (K)

exclu e|r tr

union.

35. In s

;I
a2

ha (2013) eKLR. That

® case contemplated was

—‘fﬁ'ﬂ he very same

| "n.."f_ achieved, it
ey

kT

was not netocehn '_ D% the individual
ﬁ e

.

."" Bt before the

employees. The Respon learly W

s.pate ) al.

horse and the entire redundan w

36. On the issue of whether the trial Ct i. Mk rect findings

'|.
that the Respondents were unfalrl Bt Jyted counsel

r 'I

iy
submitted that on issuance of noti '"‘5 .} ."“" ant failed to

issue the notices as by law require@ HE" dhsultations it

33

was not in dispute that the Respond e
- = .

Il terminated

pursuant to the notice of redundancy dated 19 july 2019,
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which was never served upon the Union. It was hence not in
dispute that the Agpel .[e_r‘ein}iu ime conduct
consultati :ﬁ‘t Respondents’ tradiI.i 0
termi%ﬁ the oyment contract of the Re ond@

was agalig this*bgc d op that the faulted the

SPuly g
Appgllan i’:‘_ fai = el with the Trade
jk Coitasel [ that indeed the findings
- ' W3R e eyidence availed and

—# \

37. Counsel proceg ﬂe K . t oﬂ‘:':, e court finds
e ] ; T .
that the reduffdaney™ngtica ECEOR |y issued to the

kT
§

I
trade union and no consu Bid union prior

to the termination process, the fire red process was

patently unfair. Counsel relied 0

of Joseph
TamaNdua & 11 others v Jacaranda
r
b |
MG
-F
submitted that despite the clear role

sa) Limited

(2014) eKLR, on the need for'yi

otices and

consultations during redundancy ymansel further

union in the
.

subsequent process of consultations and selection criteria, the

Judgment Appeal E072 of 2023 19



Appellant did not afford the above rights to the Respondents

herein at all as all thes#&e b oJHSTore occurred
irse

long afte ent had terminated thei

38. Th% g out union where the Regy dent@

membeflenied ""f onsultations.

r

espondents mga

Cougsel @“F per of Appeal has

20 Others (201

redundancy a&5ar s .- e
‘!ﬁ" ‘-‘_I g 1Al

80 import the concept of

.ahd in the case of

___ﬁ lys Muthoni &

o uItatlons pre-

’v.,__'- ctices.
| . N II||
39. That the now defective TedgiRgancy nOg gh were issued

on 19 July 2019 with the red a"ﬂties b pcted on 29"

August, 2019 aside from direct co h the trade
.h L F .-
union which did not exist, the Respon i,

r
in

€ss in cross
examination could not produce angl'l

invitation made to any of the Responggl

2 inPpersonally for
b
Tn

any consultative meeting between Jates at all.

" i

Counsel urged the court to return a finding that indeed the
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Respondent never engaged any of the Claimants herein in any

consultations betvmselﬁ ‘ate (&?S&}S)T redundancy

notices to ination.
40.0n s crlterl : unsel submitted that upgn |ssua€

the re AT ncy natige s ction 40(1)(c bloyment Act
diregts a }”J_ ; terms of skills,
a - ; et Y oo Be on this basis which

red) T : ice. Counsel briefly
demonstra an employer

tset the law

required that™in 'serecki OSSR ™, 'cdundancy, an

employer shall have redhri o B and to skill,
ability and reliability of each ela'yee wit lass or pool
of employees affected by the redund@ 11: i
ey T
41.Counsel further submitted that courtd - (d that the
- . #‘.
selection parameters in Section 40(~ ) (O ."“"‘-' Employment

' =
»

Act were not in alternative such that ) N s, iNCy process,
. |
R
an employer must demonstrate that a ',::. s have been

= "

taken into account in an objective manner. Even though an
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employer has or enjoys discretion to place given weights on

each of the para%%:_a‘nng%.} z;.exclusmn to
each oth of this proposition, coun n.the
. grlcé\'

aKLR. It was

deC|d nya Plantatlon ang

Work *r r est Limited

3 nion Y

K
explain and avail

J h:[ 1 -
c % L‘ 3 ' fve score sheet and how
thetetagloys L Bt _the Respondents for

subg |tte

Vi

redundanc G4
—,
42. That aII the Ap _“ﬁ? by |aI court was
o, vl
undated docdme _1.‘; Jes-POSHELM '-..,'__II Respondent’s

LI

bundle of Documents . redundancy,

Redeployment & New Roles. ssed to any

Was nd
person in particular and no evidence been served
upon the Respondents herein. That ther e\ idence that
the entire parameter of seniority in t Ie;l 36 : dll, ability and
<and applied.

43. On the issue of whether the trial in awarding

" i

redundancy dues and costs of the suit counsel submitted that
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from the judgment of the trial court, the Respondents were
awarded damages Le r}{j& r payment of
redundan d a separate award. By nner. the
the issue herein and -:- arg@s

Sk bm|55|on has isolated

i issue as regards the

Appel d fra

thereo 1 eir wrif

fer for award of

‘, .‘.‘;.‘ A By
!ﬂ 2 R
a4 That it e _’ﬂ'& ncy dues with

an ',.:-.i'.. hputed by the

very Appellant™Tt waS-slg TR merely decreed
L .H
|

the payment of the dueshs j.computed by

the very Appellant. That by o 'o S*af this e Appellant

proceeded and remitted the entire dB tc_) L L

YT
they were not part of or be subjected to-} 1{"‘-,L_
r

spondent as

| w

45. Counsel submitted that the law wa "‘ty ] .“h redundancy

payments including severance pay, 0 hpeTiy | outstanding

ey
M- tion of the
a8 'yl

contract of service on account of redundancy. Failure to meet

leave days must be made before
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any of the conditions under Section 40, which include payment

of all terminal d rm;i-t‘erﬂ'nI’Ei.—o;’;lgo?L.resuIt in an

unfair an ination
46.1t wa e refrain under Section 40avas té\kze

ate that the

employ u_, as pai the law dqe

K
emgp oye ‘f aII ' R Respondent in

t|n . : e ol 1ing to terminate and
=
R PO es.as at the date of

-

" g et
_A‘*—- bport  of  this
- . t;l 'h
¥ de

R

e of Stephen
g

2016] eKLR where
L
§

theld that the

payments ought to be made t?Tm; co with Section

40 of the Employment Act. -._
47.That all the Claimants herein testlﬁe "{" ' firmed that

r Tt

iy
indeed they had already cleared fr- &::" tion but the

Respondent failed to remit their re@ i} s hence the

y
'!-..

suit. The issue of non-clearance from hSLLEMON as a basis

- " i

for withholding terminal dues was not genuine. First, the
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Appellant did not at all plead before the trial court the issue of

non-clearance as g.if l tht& U dues at all
in their S response to enable the e
dIy, there was nowhg

rial court of

fuIIy

Respo A s Withess t tement as file
L

any galleqatif s

*i
y -JL‘-L g --.-_ aim before the trial
court of anh 2 _‘_;g.ﬁ:ﬂ kts herein owed
L

5 L]
the Appellant whi ‘pﬁﬁ <illlz -\:::n._fh ithholding of
‘ lI' [ 5 "..

-i"-l'.l- "|- i
their terminal ues A‘-

BPOndents had not

®lding of their terminal

T Ny

|
.

%

e Appeg
crffanstra
RNt
W

', '-.
‘clearance.” No policy was ever pro

48. Lastly, it was submitted % ot produce at

the trial court any evidence to-@ was actually

required to be done by the Respd deemed as

no sample
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49. The court has considered the grounds in the Memorandum of

Appeal, the recoxﬁh a}U :T‘ﬁled by the

parties h that the judgment @c urt

was t ntered ment for the Respond agai

AppeII __, ter Jnaximum cQa o for unfair
terng nat 1' edufda . _ .': : pe i to 29™ August,
2 - £ ' ay and unpaid leave

h - syit_and certificates of

service. T 5 _ﬁ —"":mﬁ suted by labour
officer and be filedfinh 45* _‘__

.F..i_|- L .—"-

50. The trial cd r e“:_- BlVlusiega (Mr.) on
b
N

27" March, 2023 adopte letter dated 3™

November, 2022 which forma'l‘l'.. of ent of 26™

August, 2022. The Appellant was ag i. ed ;--. trial court’s

judgment and the order of Hon. RL 'E':'- Y dopting the
I ~'.;;'

labour officer’'s computation and f"(’hln,.l - gl grounds of

Appeal. It was however submitted thg ’I *E'L,-"- ant had since

paid the redundancy dues to the Res} "?fik d what was

= "

pending was the legality or not of the redundancy process and
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the compensation for unfair termination. The court will

condense the 3rriu_Ts N).[\‘N-C‘) m}n@ﬁaw}: o

a. Whether the trial court erred by ﬁQIding that the
- L

‘:1 terminati(ﬂof the Respondents on account of redundancy

was unfair and unlawful.
EI' 1*-_ . n .
b. Whether the trial court erred in awarding the
vt
N dF-TEN AT _
Respondents the maximum compensation for unfair

xr
termination.

gyl
thTt_ezher the trial court erred by finding that the termination of

£ 1N TS 2w alETE,

the Respondents on account of redundancy was unfair and
" = ™
(¥ _
51. The AppeII TN L Nt he services of the

unlawful

L
glecn from the

&

Respondents due to

redundancy notices of 19" % Iy,g.g819 termination

letters of 29™ August, 2019. It o jot "
"
R\l e Appellant

te that the
Respondents were members of KUDHE

alleged that vide the ruling by lady J'Lrs,::I
1

.E HELFCEh Onyango of
Yy O L

11t October, 2019 in ELRC 491 of 2K

14

vs Makini School the court nullifiecHi dancy notices

" i

issued to the Respondents and directed tha e notices be

issued afresh.
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52. The Respondent’s on the other hand argued that they were

not parties to the [ﬁbe‘t]' EEII Id not apply

to them. the court that the Res

were rs of nion and the redunda C OtIC§@
|I =

those dg A 19 )
erg n E fo notices declared

Resgond i 3 P t
nd vc gl ] e -L‘ i fie and would therefore
his ! }il e

IS E QU WS-SR aLthe Appellant did not
r\d 1 {"R —"ﬁﬁ lion as required
by section 40 of e 5E e o

E'-"'l—'ll e ] .._'____- "I-.-
53. In additiorf] 1‘-‘. dudontSWRESTSIRM cd by the same

R - N
g w %

9 issued to the n B suit and the

. i
issue redu

employer, the notices wardgls&ued on % fidate and the

Respondents were members hé"‘union Any direction

to the union ought to apply to all its ANy case the

't.

b
Respondents were terminated vide the Bt

’1-

."ﬂ" ugust, 2019.

y notices of

19% July, 2019 followed by the termi ‘*n

54. The court notes that by the time HMe V&g delivered in

e
NYi-mmminated the
oo "

Respondents services and it stands clear that by the ruling of

October, 2019 the Appellant had
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the court the process was already faulted. The same having

been delivered b ‘ eq} Ea}- court and it
has not d meant the |ssue
deter ence iudicata. The Redundanc ot|c

therefoggrm cIareﬁ

Res-ond

Ifand void which le nation of the

55. i B it orid e of legitimate ways of

is done as per the

law. Redug , _ﬂ
= i "l|

section 2 of the h .#F o~ -
' . '!.I

..means the 'o & "’ ~. o,o

defined under

. jOb or career by
/nvoluntary means throug o l't—_of an e ."n ) ving termination
of employment at the initiative oft’ - ploy : - services of an
employee are superfluous and the e t/'!'ef_com n as abolition

of office, job or occupation and loss of CRiBy/ A eng

56. It has been stated in several deci -h,'.

N in cases of

N, P
s
redundancy the reason ought to be va|| 2 ,.*r M cd for under

o

k

section 43 of the Employment Act. | ‘-ik ays Limited

VS. Aviation and Allied Workersgt - enya and 3

'|! 1

_-*'.?5‘-. Ihced itself as

v

Others (2014) eKLR, the Court of App®

follows:
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“Thus, redundancy is a legitimate ground for terminating a contract of

employment provided thegre a vajd reason based on
operational req G‘tﬁ efnpration is in
fa

accordance cedure. As Section 43(2) provi s@t t of
what i son is subjective. The phrase “based on
requir s of the er” must be construed i feFContext

dancy.

=Y 006

statutoryMegnition o k
e || e : ,

What the Pigelse meg e, is gere be underlying

MIE s reorganization, the
rmination is attributable to
Imployee has been rendered

¥ ipealalition of office, job or

57. ARG DR T '#_1 given by the

Appellant  wasZ= o __ £, th o ¥ake-over by
1# T W

international compa Eh ol foed that the

mered SHE k. while the

N

Respondents alleged that théwi=dple I

Respondents’ roles were

rendered

superfluous as the Appellant adve{ acancies in

different wording but the roles remain
58. The court further notes that even R vertisement
which was done after the :':.:‘ i ceived their
redundancy notices stated that the Respor e were free to

apply it was not clear why no discussions were done to enable
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the Respondents take over the new roles instead of job loss.

The Appellant did w.it_e‘th}{} ete loss of
T j n

the Resp he reason for the red
prop in much as the Appellan r@
restruc fits bu H 0_meet th equirements.

r

‘}"'ﬂ‘ bortk o ST Correspondences
- = -,
1 L)

Wl

een lerms including salaries

dancy narrative.

59. The _‘_'Jm_& 3ir procedure in

terminating the éiﬁ _—- "-‘--.;':' The guiding

-i"-l'.l- » -

law on proced ra ’-; _ L sLccction 40 of the
L .H

§

.

Employment Act WhICh p ¢

(1) An employer shall no of service on

iorfmate a

account of redundancy unless ﬁ""i,w D/0 Dlies with the

following conditions—(a) where the @& w.,.a Wiz, member of a
trade union, the employer notifies the unlo ;:"- G e employee is
a member and the labour officer in ar'g'] fe ""Ih ea where the

employee is employed of the reasong f __., e cxtent of, the
intended redundancy not less than a rih ' i! e date of the
Ao

=
,\‘.

intended date of termination on account *

(b) where an employee is not a me ade union, the

employer notifies the employee personally in writing and the labour
officer;
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(c) the employer has, in the selection of employees to be declared

redundant had due regard senior d to the skill, ability
and reliability h ﬁ' ee ofjeuig) employees
affected g re j(

(d)

em ™y and a tra

ddthere is in existence a collective agreement

ion setting out terminal begaft# payab

redunga@acy; the ployee at a

disadvdilTe=tae for

sXrade union;

an employee who is

e declared redundant not

h’ wages in lieu of notice;
NS

: " =Yg 'T'-_q..t 85/ared redundant
severance pay a _ﬂ&l .-—..:- . . fif :_{,; _‘;:‘ s pay for each
completed ye _w -

60. In this case it w ’1“’ O :‘-'.II ot comply with

[
‘ [}

section 40(1) (a) of the 5 | ady Justice

U obs

Maureen Onyango that the réef were never

cy

sent to the trade union 30 days befor » redundancy

‘|
'l-
.

N
H‘ﬁ’" dents were
ol ."'Ih

gopellant only

process to enable consultations y

members of a trade union. It was| :e 36
notified the Commissioner of Labourkiiillk 2019 and July

2019 as observed by the trial court.
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61. The Appellant although alleged that there were meetings
between the Res ‘on tg HS ndancy, no
evidence suc as minutes, notes |Is fethe

said tive ings were produced at Lpe tr|

same Qe rue that the

"
Appgllan .,..I' R ich could have

I“c D ER !
\LO+G -.1_;‘ ) ) 1c .
Appellant’ : _‘_ﬁ'};
;;5? ', RRA

on the best option to

vacancies in the

62. In Cargill Keh¥ya obthers (Civil
T, % o4
Appeal 54 of*20%S .‘_ RECARETIIRNLR) (22 October
. b
- §
2021) (Judgment) the lhis issue:

While the requirement of consd aﬂbm_ is no 5ly provided in

section 40 of the Employment Act, e T implied, as the

main reason and rationale for giving t 1|.,w / oY ection 40(1)(a)

and (b) to the unions and employees of a -"«1"'-:-_:-._ redundancy...
._ll :__.

RO U ts have the

We can only add that in interpreting .statt

function of filling in the textual deta" .b ﬂ g, which arises

lor % expressed, or

either because it is directly suggesteM

o,

because they are indirectly suggesteds principles of law

which are not excluded by the express 1 tatute. See in
this regard the text by F. Bennion: Benn Off on Statutory

Interpretation, 5th Edition, at sections 172 to 174. Having regard to
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the legislative intention of the provisions of section 40 of the

Employment Act, the intemgational¥fa ided cases, it is our

finding that ta L J u r etween the

employ @ vant unions, labour officials®an Ch./ees is
ec 1on 40(1)(a) and (b) of the Employment Ac

Itation is also now specifigailyy requi

implje

ermore, & y
artic q d/ of the

- .
Articler gt and gectigiad(Zisor the j&

jve Action Act.

itution and the Fair A a'ﬂr

rative Action Act

';1 LR G likely to adversely
mH , e i ol foms of any person, the
‘:c inistrak Fo by the decision-

I

proposeq

l =, atyre_and reasons for the

NS
O AT e 1 Sentations in that
!.'._ ..ll

(b) a 1‘ rer 'Jf'" "

regard;

|
LR
=

(c) notice o ,.r_"'-" ] ‘-'.,'. TN 5| appeal against an

administrative oﬁ :'"-.
(d) a statement of reaso

h‘ - ant to sotd

(e) notice of the right to legal

%

Telg. ontation® plicable;

(f) notice of the right to cross-e m’--r e L bble; or
(g)information, materials and evidelrag: i - pon in making

the decision or taking the administratr """-1_
63. This then means consultation is very €

X

redundancy

process. Unless the circumstances a would be an

utterly futile exercise to hold -:':E;-_- vl *negotiations,
. | ...1-
i

ew Zealand

consultation has to be real and not cos

= i
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Chief Judge succinctly expressed this point in the case

of Cammish v. P I|a e .Ex-r}( S}'HS

“Consultask has e a reality, not a chara art

cons ltﬂ be told what is proposed and mu

sufficl recise f mation to allow a reasonable oppor
respop@® A reason ime in which to do so m Raocrmitte The

persog i‘...' g the S /t/ng must keep ag -- e and //sten to
sugges if-,; cons ] i gtk ponly then) decide

what is ¥orbl dona.

64. ‘i .'.'*Ib

- th 0]
mtended

;I

»f consultation is meant

otiate a way out of the

_ﬁ best way of
N

a| i, -‘-. Mthe Appellant
_‘..| PP

8l requirement.
L

.

to meet this e':'- ";'“q

65. On selection criteria d pf the Act the

Appellant’s criteria of selectiol be declared

‘oF'-qmpI
redundancy was not very clear . -t' it ! ot produce
performance records or sheets to sh'e Respondents
were not performing as required.. report was
furnished to the court by the Respo ;:,,1 Mbove case of

Cargil the court held as follows: -

From the above provisions and decisions, the requirements in fulfilling
the threshold set by section 40(1)(c) of the Employment Act can
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therefore be surmised as follows. First, an employer should include the
factors set out in section 40(1)(c) o(f}f oyment Act in the criteria
es

for evaluating and e em red redundant.
Second, the &, atEth riteria was
objective @7 nd fairly applied. The Ap Il as in_ this
resp ct a report titled ‘Job Evaluation d

en by its consultants, who also,gave d
pellant argues that the port state the

14 un
in th al Court.
criteri selectid

A

r

66. election criteria

;I

Pt observed in this case

een 3 to 12 years which

—d‘ﬂtﬂ

Respondents : GO _"a 'E?-"-i.;." rmination as

anticipated b e pi ary: S, NGy be paid before
L .H

not pay the

- . - LY
an employee is termincke¥ poed that the

Respondents did not clear with he¥ppelld paid yet the

'y

same was never raised in defence g

it_ clear which

r o
% 3

¥ gl to clear first
off :,.-'

L8
policy required an employee declared

before being paid their dues yet"t.h ') .'""Vi clear that
payment must be made first. N ~F"‘
'I..I.l L

67. The Appellant did not raise any ; . hence why

oy 'l
their dues could not be paid. This also amounted to unfair
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termination as it went against section 40(1) (e),(f) and (g) of

the Act. In conch{jurE}'{r_ﬁ; Te trial court

findings h dundancy herein amo fa|r

terml nd WO therefore not disturb the dlng
trial co {f

Whether the trial court erred in awardm the Respondents the

Ps 1A VIR0 [ S

maximum compensatlon for unfair termmatlon
=

the isg . S . I S5 |ng the Respondents 12

months as _# , the Appellant
faults it a SRR, %ﬁl’ Foun IE-.. .l' ot justify the
-r " T s

mpensatlon under
b

§

reasons for t l-,-,_n =y

atter of 8

i
AR ction and this

section 49 of the Act -'-(-

court as an appellate cour¥ ﬁ-..f_)nly b with such
discretion if there was an error O 't "SR [cading to
erroneous decision as was held ®n of Kenya

vestments

Revenue Authority & 2 others-a(
1

Limited (2018) eKLR where the col}
-.'1‘

The court ought not to interfere with the 2

retion unless it
is satisfied that the Judge misdirected himsErmaSo i@ matter and as a
result arrived at a wrong decision, or that it be manifest from the case
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as a whole that the judge was clearly wrong in the exercise of

discretion and occasioned injgstice.
69. This court wj ﬂir‘elbgh digtu Sw?ﬂz.rein f it is

proved t ial court misdirected itself in e@nfr
hence%iving at ylong decision. The cougdfifites tha®the

o,
award “Onset
'f.. -
D

xefsge }’- : e ™ e be qguided by
|‘_ b n ] "
erti - deif | _ P(4) of the Employment
\cir=_J VA T
AR
70. Having. fasiewee ';-I:‘T" kburt, it seems
I o it

cleart that itgEEE NS you _----.-.'h'_.‘ e ensons for the
- ol - - o
- A,

Wt of Appeal in

pen _%u i'scretion g court but the

7

e
C
A

maximum compensa c"..

Kenya Broad casting Corpt fakio(2019)

eKLR where the Court of Appeal Stgf@dithaf

[22] This Court has established the ‘v ik
maximum 12 months’ pay must be based o ';’:"* CI9licial principles.
In Ol Pejeta Ranching Limited vs. David N3 uhoro [2017]
eKLR this Court categorically stated thatthe) e 1""-"’ must justify or
explain why a claimant is entitled to )& /T ward,; that the
exercise of discretion must not be capriai

:_ award of the

71. While taking note of the duration flents worked

" i

for the Appellant which is between 3 years to 12 years the
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court notes that it was only the fourth Respondent Mr. Kisia

who had worked f {jnc} EISII Ty be entitled

to maxim |on of 12 months’ sala The
Court er no 2| g '@
p05|t|o u_, ith n |

B ualifications.
Whereas -"-‘ ng e

that the respondent’s

e Id nce of profe

K
ght have proved

It o A g kinces of only obtaining
. gL emp ., 3", ‘H e_appellant or none at
all ought tg ke u : ¢ ,. notes that the

appellant had off

_- oL t-i.:.’ r redundancy

dues subject o Mefore makes the

kT
§

.

following orders conde g for unfair

termination.

ii. 2" Respondent 4 months x 27X 'l‘. €SS - W8,100/=
ili. 3™ Respondent 2 months x 36,¢€ K- [3,216/=
iv. 4" Respondent 7 months x 28,800...] . §1,600/=

v. 5% Respondent 2 months x 28,000...Kshs. 56,000/=
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vi. 6" Respondent 6 months x 17,000...Kshs. 102,000/=

72. The awar@hje‘ct to taxes an a to{t*ctions
where% dle but shall attract interest at court rate _@he

date of

Delivered virtually this 13" day of March 2026

Abuodha Nelson Jorum

Presiding Judge;
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