REPUBLIC OF KENYA

IN THE EMPLOYM%IEDNIS“)NE T N}COURT
OF &

MOKANOI, ._MOMANY., .
APPELLANIE] :

NO. E223 OF 2024

1. Through the Mem i
the Appellant appeals 8§34
Honourable H.M NG’ANG’A, F

) th August 2023,
e Judgment of

2. The Appeal was based on the g ~ 5 tha

i. The Learned Hon learned MaWitra " | in law and
' 1 ¥ -._J_' .
fact in dismissing the suit withou' Vo o g and taking

=

into account all the relevant fa RO W and thus

I I'l.
ii. That the learned Hon. learnagi!ié i=raly 'erred both in
. ﬁ Wwithout taking

making an erroneous finding.

law and fact in rendering thek.

into account the Claimant’s sub Snsamd authorities

- .
relied upon thus making an erroneous fi g.
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iii. The Learned Hon Magistrate erred in law and fact in
finding that the Cla:man

balance of

not proved his case on a

ro iliges.
lstrate r fact in
Wat the Claimant had mstltu df the -6‘

|
K and fact in

led prima facie

¢ in law and fact in

piship between Claimant

aw and in fact in

r aa
ﬂ gl purport of the

’ Ft'-.. Prision which is
-4
e ewiflénce adduced.

ghlowed with costs,

L

s
3. The Appellan praqn
§

the Judgment of the tria yly 2024 and

consequential orders thereto 0 Tt asid osts to the

Appellant and Judgement be entere oV

‘. “ he Claimant

as prayed for in the statement of CIa|m d .'{" Loy 2022.
e
4. The Appeal was disposed of by writt"‘:s -_ g .
APPELLANT’S SUBMiS! _
5. The Appellant’s Advocates Gitamo O 4. Mlo. Advocates

" i

filed written submissions dated 26%" November 2025 and on

the issue of whether the learned magistrate erred in finding
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that the Claimant had instituted the suit prematurely counsel

submitted that the triakco erre e erated that the
Appellant wa sur;%_ |ssed on 2022
acedu haV| g _been denied access and or e

Respondept's pre . This fact was

rebutted E;—} | byAhe ..

ot il tcd and or

e was no shred
of Myidetice Sinelc : #Ent to show and or
strate | .!I" ,. ork on the 13" January
DL =+l ist the facts to

—’#‘-

g L
3 fled it on the 13%
a‘ﬁ" v Gy

e 1’ g _'_' for a review by a

-

i . That

steal a nreteh—s

January 2022 &is
company doctor whichhes decli " N isuch  stopped
reporting to work the followin@

6. That no evidence was tendere dety te that the

‘l-. ."-
Appellant  was requested to be révig ; e company

doctor on the 13™ January 2022 anq H ‘Lh. d to do the

same. That the Respondent’s witne$g alh TNt a series of

.:-:h
meetings were held with the Appel ¥ Tyl 11" and 12"
L

= T
January 2022 to accept working in another d&¥artment other

than the loading section, however in cross-examination she
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conceded that no minutes or evidence was produced to vouch
for this meeting. Coun eI |tt U leg ed meetings
were referenggd :ﬂgh r dated 17° which

letter ate one relied upon by the Respondent in a

i

D
CA

to demdggtrate t

request was made=tG.4lll Appellant to
. :
[

see the Fm whether the

A the loading/dispatch

'lt\ Respondent's

7. e At B Whgk the letter was
_e#hﬁ

witness, -'-—"- _H January 2022.

. =] II‘.
CPA.

That if the AppeIIant 14™ January

k- &t report™y :

2022, how did the letter da¥ad. ™ Jan¥ 2 reach the

Appellant who emphatically state hey bw the same

". . ||I..
for the first time in court. That no e"V| - '-L__l"' led to show

I'-!'

et

how the letter dated 17 January ZQ.IZ'Zr 'L ed upon the
i .

Appellant. '
31,

8. That in any event the Respondent's ent and the

T
letter dated 17% January 2022 have a d|st| contradiction

which the learned magistrate ought to have taken account of.
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The Respondent's witness alleged that the Appellant was
requested to see ac do ogo t ™ January 2022
whereas the | tte‘g_ E’I’"‘January Z(JS 2: at he
on t Ie 14" January 2022 yet on the

was rgtu

the Apggllant dig

1.8
L
C 8

Respond i,; wit

. Coyffisem=
AL: fr

WL

recourse ag

Employm.f1 — _|"
Respondent tden

0f report to work g bded by the

3 opped reporting to

e Respondent without

-

] _ﬁ“‘" 44(4)(e) of the
3

e [fe 'll_-.'l_ Ach steps the
. oy
£ - iII"II""I-.-

:": to report to work

ﬁ'

for instance by issuing &%

L
il e Appellant to

explain his continued absenc® ] he had not
been summarily terminated as in oﬁ""ﬁ'h
10. Counsel submitted that it was onIy a " r'|.'l-,,._l pellant wrote
a demand letter dated 14™ March 20.%2 l!h:,. i Respondent's
Advocates responded on a "without oo " 57..‘!5;. is to the said
demand letter vide the letter dated 2 'd; 2 almost two
months after he had already been dlsmlssed m work. That

the relationship of the Appellant and the Respondent had
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already been severed on the 13" January 2022 and the

Appellant had every r proce US claim for unfair
termination. Tle c‘%g erefore tha ?pﬂ Q\Ied a
Suit ppé @ does not arise and was not found

evidencBlenderedy! e Respondent.

11. ition for further

as examined at the

Nanak) and was given a

t )
'-E"' i o
clean Dbill g _’#‘*l}‘r position at the
T e
dlspatch/.:E 158 S0 GHON Sy o u"?lh e Respondent
_ . = o l"'li'_-.i:_-l
continued to (=TT a'- BTy '; 2021 to January

"
b

2022. That it was the ™ t Respondent to

avail the medical records of* Guru Nanak

Hospital to rebut the Appellant's oN. % e trial court

"u :
t'’s case but

appreciated the contradictions in the
did not arrive at a different finding
12. Counsel submitted that the aIIe hoy i : ghe Appellant

refused to undertake a medical revie substantiated

as required under section 107 and 109 of the"™idence Act in

view of the foregoing. That it had not been shown what steps
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the Respondent took upon the Appellant refusal to undertake

the alleged medical r wei-o‘ y to work in his
contracted stla eged act of ;Ec':}. ake a
mediGg#k r by the Appellant was in itself a misco

OBt to have tabled e m’"" to show the
.- S - '1,‘. nd that if the
» ok

Certain consequences

the Resigndent

o

L |

effort mgd&eRto Mak
’I

not tendered at all.

13. ‘ ' _‘ﬁ-}!‘" be away for so

,‘,- employer if
the employee 5""'-"‘: B o T, = even in instances
,

where desertion was semployer, the

employer must show the eff@ e employee

for resolution of the matter. Cot the cases of

Ronald Nyambu Daudi v "'i..__l'“ ars Limited
33
AN

[2019] [2019] KEELRC 2150 (Kl.'!q-- i._q, tas Acheha

Ikatwa v Charles Peter Otieno [2( “ﬁ ELi
N
"™

¥

2491 (KLR)
where a similar finding was reached.
14. Counsel submitted that an employer does n®#¥have to issue

a written termination letter/notice for the court to find that
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termination has occurred. The testimony of the Appellant in the
trial court demonstrated t he RI;pF ad effectively
terminated hi ser\‘/&_ th“of its actio rT

@e of Ihether the trial court erred in @

JS)
Appellafig_had ngt ovided prima faciegillfcnce of his

: ||'il*_ I f II' .
termmat ou pcllant provided

pr| Sic
esp
1

. iy
requesting tiE==acH

15. On

view of the conduct

-

TR BT s port of its case
e, | gy

> ‘ h‘"'l-l.:"".‘:':l allegedly

dicaI review which

ounsel

produce

"
¥

counsel submitted earl® L the Appellant

and the trial court relied pgation. The

Appellant never admitted anyw eceived the

". .

letter dated 17" January 2022. That 1 dressing the

e ";5, r dated 17

o0 Y therein, the

issues of service and the content's:.,ldf

1
January 2022 together with the c§ [E

Respondent's assertions had no Iegs L -_'__ As a matter
.l

= T
fact the said letter was only signed by th®®Respondent's

witness allegedly on the 19" January 2022.
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17. Counsel submitted that the trial court also made a finding
that without proof of ager natlo ’:S ellant had not
proved his ter m% fr employment was

fundapie erro eous as the claim by the App

.

also gr¥dpded o fact that he was~tEgmilicted without

iy
[

being gi i;‘- easoy PG _1. ' 73 B under Section
35 Ak (g b

18. A 0ed iAde At indeed the Appellant

had made | ; 3 8 : e his termination
which re"::-”l-l w0 h 5 . R N as required
under section ='=*?t*,.i

19. On the issue of whet¥le Lin imposing a

contractual relationship be®ue a'"u-the t and the

Respondent counsel submitted 1""'“* lis

" "l-. ;
on account of being premature the¥ e
P l’*"l W

imposed a contractual relation b'e;_t.)‘vle i ﬂ-ﬁ_ ppellant and
1% "

the Respondent merely on the basi' SRS pondent had
._'1

the trial suit

in essence

L "l
signified willingness to continue relatidgs i Claimant.
=

= T
20. That the allegations of the Respondent tha e Appellant's

employment was not terminated was a smokescreen aimed at
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concealing the truth and also a ploy to escape the wrath of

sections 35, 41, 43, 44 and oft e Fm
Ag& s SuB jﬂ
vocates Nyaencha Waichag.& Co@

1"'.-- ™ November,

21. Th

Advocaieh

22. nse ' : Lole bhe submissions filed at
e Jkl‘ll : Case of Simon

Wawer TN VX ! i ’l.. 200 eKLR on

the duty of t _,_,.J_ = "u- lal court was

right in finding that u Ll -.H"n.’ prima facie

it as required

Wf-his e

of him under section 47(5) on thp-Lfispeci B cn of proof

evidence of unfair terminati§ L

placed on the employer and employe.e WY '-.

"'-""-.

23. Counsel urged the court to uphold ."'t- 5 of the trial

oy R
Ei

court in view of no evidence of te ml
shift to the Respondent to justify the <-=~ agn. That the

employment

having been given by the Appellant a\ Burden did not

Appellant did not lay any basis for the court to disturb the
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decision of the trial court hence the appeal should be dismissed

E‘LAEAHON AND DlSPosnz:].O
24. Th has ¢ dered the grounds in ppe he
d missions fil arties herein

1
r

with costs.

he principles which guide this court

in an appeal from a trial court are now well settled as in the

ATV A R

case of Abok James Odera t/a A.] Odera & Associates v
9s _

TERYE Rt oY

John Patrick Machira t/a Machira & Co. Advocates [2013]

LTI e,
eKLR, where the Court of Appeal stated:-
il e i,

“This being a first appeal, we are reminded of our primary role as a
T T T e T
first appellate court namely, to re-evaluate, re-assess and reanalyze

e R T . -,
the extracts on the record and then determine whether the conclusions
e T B

reached by the learned trial Judge are to stand or not and give reasons
either way” .y s

25. The Judgment of the trial court

unfair termination and that the suit Wit EEie® prematurely

Appellant’s claim for failure to provi

as the Respondent demonstrated

relations with the Claimant. The Appellant was aggrieved by

JUDGMENT APPEAL NO. E223 OF 2024




this decision and fronted 6 grounds of Appeal. The grounds will

be condensed in to tw L &S
a) Whether %" erred in dism he f ant’s
suit ng he had not discharged his b -6'

3 O
e her the taidfRourt erred in not awardige
Appellant hisgélfegs sought.

'”'"-.. |

Whether t

b)

—;3 ial foufiF&ie€a,in dispiiEhe Appellant’s

fged his burden of

smt

Pl‘ C
: |s co oin it with the
issue of i prematurely
as held by the 7 o intertwined. The
trial court found that t , ' 5. rge his burden

of proof that he was unfairly te ated byl on the letter

dated 17" January, 2022 where 1""\ s Jolo;” ad indicated

T
that the Appellant was supposed to fORRi S| review for
L=
e Tari
s a
I 'l. "
27. Whereas the court noted that t -:‘ et (BB reviewed
L
by the Respondent’'s appointed i g ! jll allowed to
i

him to be assigned lighter duties.

= T
continue working at his position in loading/DPatch and the

reason why the Respondent continued paying him from
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October, 2021 to January, 2022; the trial court ought to have
analyzed the facts we ! L &a the purpose of
the medlcal r |evh/ e Appellant in h|s

Cu rre

28. Th

especti
.l!...

=
governec :' sec 54 Act where the

rden of proof foe=thal artles is as

| ; '-|- IS e i EOn which was unfair

ﬁ -

|fy the grounds of the

termin

ﬂ ia hafu Isindu v
-1-

ROt 4- ,. LR explained
"I-.-'
[ .H.H
"cr_\cides foru Rl  to be followed

Lavmgto ~-Ye
this burden a 'F"'"-_‘_

14. Section 47 (5) of thew2

in matters of complaints of un

L[ serminationigs
S ittion o

dismissal the burden of proving Y oy S crmination of

“(5) For any complaint of unfair ent or wrongful

employment or wrongful dismissal ha ’q'._-'- o, | rest on the
LS

employee, while the burden of justifying the' il ’h"»‘::'.. he termination
of employment or wrongful dismissak.shal ;1
[Emphasis added] 1 _.

So that, the appellant in this case had e tOMorove, not only

|| he employer.”

it

> l‘
it
unfair or wrongful. Only when this found& _4»:"'

ermination was
;2 laid will the
employer be called upon under section 43 (1): "to pro e the reason or

that his services were terminated, but s

reasons for the termination, and where the employer fails to do so, the
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termination shall be deemed to have been unfair within the meaning of

section 45.”

15. We have carefully gxangined t Es—t;};g e appellant in
relation to th dlsirﬁ evidentialbu bt wif a fraid it
does n@ necessary foundation to require e@l 's

resfgige Urider sectifo/ 3 .

20. It wX 5

1P
terminatip

upon the'Bppellant to demonthmll that unfair

. S
ccu ould be called

[ 4

ut + i s ' f A ¢ on. In this particular
is¢ the ApPeland elicse as dismissed on 13"

January, 202’ : '_., _‘ﬁ-ﬁ’ e Respondent’s
T ~ N

premises "whHe= ﬁ"i o - - ﬂ,.“ll_-,h Pawas to go for
iy, . _‘ _. : oy . -..i:'.l

i) TR SDRR o the letter of 17

L
n %

the medical re

keview on 14

January, 2022 he was &g
January,2022. L ey

30. What was clear before this 1."';‘7@. g -,
". . ||I..

not attend work as from 14% January:2 0 "'-1.1L._|?-“__ spondent did

'!|I_..-.=

not tender evidence if at all the Apb_eJlltlar -.#1 ";_ work on 13
1% "

Appellant did

January, 2022 the date he was seriifig gy Y dical review.
o,

. . N TR .
There was no evidence of service @ Lo or dated 17t

-i.-_"

ol "
January, 2022 to the Appellant who by then wW&$ not going to

work. The Respondent did not produce evidence of alleged
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meetings of 11™ and 12 January, 2022 with the Appellant on

the said discussions. gTh requestlng the
Appellant to g for‘&_H on 13”‘Janu
31. Thig @cherefre disagrees with the trial court

Appellaigfiled the

e
. . ; 1
dismissed &

4 prematurely as it wgSailllr that he was

bondent as the

;I

cusliddisml b Y YThE gl er section 74 of the
AE ad attendance sheets to
T

_‘ﬁ;ﬂ' n 13" January,
- ﬁ "l|

i V|ew and he

32. The court also appretgptgs th S s vord in oral

ployer can
produce evidence to counter : - Appellant

therefore discharged his burden of prooW tion 47(5) of

the Act and it was upon the Respond-(;i* '»‘:gil the grounds

for the termination. ' -..F'-
-.'1‘.

33. The Respondent had a duty under and 47(5) of

gy Y

the Act to justify the grounds of termination 3%® demonstrate

the reasons were fair and valid which would lead to unfair
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termination under section 45 of the Act if there was no valid

reasons and the p OCL II w d unfair. The
Respondent a ege‘(it_rhw ppellant re iﬂ Cﬂgo the
on 3t/14" January, 2022. There wa

|
H&Mo the same or receidT il Ietter dated

mediga r

of the réguest to

r

34. s vglkt riopel ok e ; 57 of the Evidence Act

bndent as the employer

c+4eifsed to undergo

letter issued
T

Appellant stopped workg Lk NO action was

taken by the employer on oyee as per

section 44(4)e) of the Act.

35. This court has in a number of tll"h A ed itself on

issues of absconding of duties by a'ﬂ,IEr ith recently

b3

the court in the case of Owud ‘ _4_-” Sanitation

Services Limited (App -
-i.

[2024] KEELRC 917 (KLR) (18 April 2024

109 of 2023)

(judgment)

holding as follows: -
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17.First, an employee does not terminate his employment in a case of

alleged abscondment. When face ith an employee who fails to
attend work, the_gm ergmust i uwﬁt employee to
render an ac un&% fSConduct. hgriff ersists
and faiI y such directions, the employer is reGuked to e
no mfhating emgloyment or summary dismissal,t, rough@st
kno ddress of [Heka ployer.
18. Foiy "f;:__ unden, b -:._a-ll;.ir{ (b) oe the employer
o thghe) 1 et ol o g@picd to the Labour

€ i ) g o ] d W®such office. Then, the

-“ D groperly end employment.
36. l-l ' issued to the Appellant
L .
upon abscgng

- _ﬁ’" d his terminal
e 'ﬁ-.,,

3 o e ~.;f-'.'§.,._ tAnt absconded
: . Ny o
- —
G, ISR - at it commenced

a "
gE.the ApPHES

!
alleged ;

b ORitw o

dues depdstted—h

any disciplinary action 3¢ Her Section 41

of the Employment Act after®hg to report on

duty. \
B
37. In Joseph Nzioka v Smart Coat ."-L"h‘."::.j-'. ted [2017]
| :__..

eKLR Nduma J. observed that B . g

“Dismissal on account of absconding BceMed by evidence
showing that reasonable attempt was t the employer

concerned and that a show cause letter wa frsuch employee
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https://new.kenyalaw.org/akn/ke/act/2007/11

calling upon such employee to show cause why his services should not

be terminated on account o scon
38. In this pre .IRQ JQH[S Tfstrate any
efforts of-.am the Appellant to inform him that @
consid g termindtifi@® his service due to gi#%samding duties.
SfigRi T 1 Re eﬁ:’o on a balance

e ot S
g@Etablishing that the

The col
ant rem 1 ’
. he QKo Tome O a0 __i._.____ court’s verdict
' B
9 g e T Lo d

that the ~u-r— Ty Bf proof that he
- S
. & i .

was unfairly }-:_:g. ' aghs e 8 h discharged his

al review or absconded

i 4
LE

burden and the 1‘5; e E SRR © grounds for

ad to unfair

termination under section 45 of the=é ourt erred in

dismissing his case.

Whether the trial court erred -l{r

k ! |'.I
Appellant his reliefs sought. :

q ' .
T was unfairly
af™

o
39. The court after finding that the%
terminated proceeds to determine which relie b he Appellant

was entitled to. The trial court held that the Appellant’'s right
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salary was Kshs 15,994/= which was the basic salary. The court

disagrees with this a nEd ﬁ d t as a house
allowance of hs ’h er attache ail-ll e the
ill

court hIS alary at his gross salary of Kshs

as per tRepay sli

40. On ftion for unfair

Fsection 49 of the

S glven under section

k _‘.ﬁ & among other

consideratens- ,.. iployed in July

"l-.-

2020 and --f-"?:"- |s was a period of

!

around one and half yE8}s , Coupled with

the finding of unfair termingiio 1.@‘[1 avi wo months’
salary as compensation would '*. o in  the
circumstances. The Appellant was eﬁtit . e pay of one

month as per section 35 of the Act. 'a
41. On the claim for severance Pay ¥ pegpnt was not

entitled to the same since he was pd redundant
under section 40 of the Employment Act. . at .. the Appellant

meant service pay the same would not be applicable since he
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was a member of NSSF as per the attached pay slips which falls
under the exception ungder t|on f
42. The AppeII toi eﬁet-{o certlﬁcapseiﬂ]. S per
sectl heE ployment Act. _6'
43. In t .. nshot Irﬂp eal is fo d is hereby

2.....Kshs 18,394/=

"|-
_l

allowed osts

pensation for unfair

Wins6, 738/ -

ﬁ 55 182/=
44,

Y :
Delivered virtually this 13* day of March 2026

Abuodha Nelson Jorum
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