REPUBLIC OF KENYA

IN THE EMpLovMﬁhA?}R'Z B:J TONS COURT
%’?’ (o3

NO. 511 OF 2016
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1. The 50" Clairfian T aliieric | yoplication dated 7%
: T Ty
Ureig? _ T i , Order 10 Rule

April, 2025 brought

11, Order 12 Rule 7, Order % il Procedure

Rules 2010 and sections IA, IB an ,q# the : rocedure Act

seeking for the following orders "~ "{"‘"
a. THAT the firm of MIS N & ag e bugua & Co.

Advocates be granted laa e eon record for

L
4 ]
&
-

and on behalf of the 50 it Mpplicant post
judgement. 31, .y
b. THAT this Honorable cé . 5'!-"-_ F Bsed to strike

out the 50" Claimant/Applicant's Name from its
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judgment delivered on 19" May 2022 for

misjoinder.
C. ATMhis Hono"}rbg}ﬁ ased to set
aﬁ:’th gment enter E.‘% 50"
Q ant/ Applicant herein and all c equ jal
% ordersithareto.

A T upon grant of pravEsil) above, this

.-.7 st Respondent
blicant all monies
[#s' House Allowance
gnt.

court issues an order
""-'-’..“‘"' the Applicant a

=Y ’i' salary scale of

f . & e 1 o
2. The applicatiogETougNgitE " Sttt ot face of the
s - s -
Application herein*asig SR ISAVANSON K.

KAREGA the 50" Clairfg
April,2025 who averred that:- ", . L

isworn on 7%

003 by the 1+t
er Grade A on

a. He was employedsfmihe 138

Respondent herein, in the C8 4 ity

permanent and pensionable:"te "“I."'l-.:

b. He worked under the said B8 "i.. the year 2010
1 5 .* ‘ ¥
when he was promoted to:'Gl‘ A 4l which he has
been working to date. . --F'"
C. At the University "z!--._ @ st Respondent
herein, there are three regis o nions namely,

Kenya University Staff Union (KUSU : rsity Academic
State Union (UASU) and Kenya Union of Domestic
Hospitals, Educational Institutions & Hotels Workers Union

2
Ruling cause 511 of 2016



(KUDHEIHA), that assist in regulation of the Members

welfare.

ment efha t;S tered paid-up
r@ ofLK N Nairobi B ad?z; within

iversity whose terms of service and Re uner

% are d
Agre

cnined through the Collectige ining

r' ute between the
Of KUDHEIHA trade
53 Claimant/Respondents

g to filing of the instant suit
herein for discrimination,
o from Kshs 17,013

' 09 :_".. 'h
*-.. _1 en a member of

:quu

/s e being wrongly

jomed ol om:t = LR " Claimant, the suit
proceed il e B!

g. Judgement of the 1+
Respondent here/n -1 the Claimants
House Allowance from 1"""!. lhs 10,000/- on

the grounds that the Clalm h : nionized thus
eturn-to- work

on 19" March,

could not be regulated by Com
formula agreement entered._-lv:/if
2014. 1%,
h. He got to know aboutg gt the suit when
he was served with a lette ';- 2 e, 2022, by the
1t Respondent, notifying hi i ementation of

the orders issued by this court on deduction of house
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allowance against the Claimants in this suit from Kshs
17,013 to 15% of the basg la

i.He eagps sbargfwgo he has been
e@jﬁ_m allowance of SI’Z} ich was

petved upwards in the year 2015 to Kshs 2@ t

% the implcamentation of the court's judgment hef&in®the
same has' Been reduced to Kshs. 6,704 r month being

eedings despite his

[¥on the pleadings filed

e indicated and appended

-

CLLGRseeRm, 0 plead by Frank

' =
_‘.M'h' ot reflect his true
g iyl B
Jro- 290N the 51° to 567
- *i\'_. i)
e | He="1% Respondent

herein OsBelicvift 2l W ¢ of the claim and
‘h . L
proceedings%} R Crcdentials  and

including him in Wledge and/or

within the 1%t
and all other

i

Respondent’s facility, Ju. i,
consequent orders issued :tl 5;' 4

t not to be

gly joined as

implemented against him-é‘f.r

Claimant. 1 :-.

m. That prior to the insti -:E S, he was never

i
A

allowance as all

served with a notice to redt

other Claimants alleged beca o om a different

"
ants herein. He

Job Group and Union as the other Cla

was not aggrieved as per the allegations filed before this
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court neither did, he has any beneficial interest in the suit

as his house allowanc higher than what the other
Claimggts eiivie‘reyz ng 051“ it
n. Cé‘lom e received the CE:‘fJ Foy of the
0 allowance by the university pur. u@ e
% Jjudgem@nim of this court, he reachedqgut to@“

Respq e through a letter LA June, 2022
suit and/or any

'"'".._ exondrh ingarfiTagelf from
= N ey

B laint with the KUSU
grounds as he continues
her members of his union
il -neﬁts.

_,_!.u_ e ﬁ e 1%t Respondent
% e '”"'-:?"'--"l' affirming his
Blle. s te-his employment

and ask{Ngik c A ] EW0n deduction of his
2 |

house allo b

L B issues raised
above are resolved: has remained
adamant claiming the 1""*!3» tog _ y this courts'
orders. The 1* Respondent.'h '5'“.. the Applicant
a basic salary of Kenya Shillingis
provisions of the KUSU (Grage.5 OB - 25 CBA salary

scales that stipulates that pl'/isI Y &0 Grade should

ontrary to the

earn a basic salary of Keny &3
oy
fs i

r. Unless the orders sougsl

S e oranted, the
Applicant stand to suffer 1_'-:"'-_II ue suffering

irreparable harm, loss and damage as the 1°* Respondent
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continues to deduct his house allowance contrary to what

he is rightly entitled to

oie:’ts GS m or damage
@ ion be allowe prdyed
. In res Q ondent filed its Replying ‘ daw@

st
on 23 N 2025%?‘ HARRIS e Ag. Deputy
-
| ...-I' SR dent herein who

DCCULIE d an accounting error

_‘M and the 50"
"l|

H't.l_ ¥eficiary of such

ance higher than what

fowance to 50t
ime until the
error was noted and w Bed mp#s ade to correct
the error, all the 58 Clalm ']'-. el court in this
matter to stop the 1+ Respo '5:' :!-

e

ﬁ- !L“ Justice Hellen
Wasilwa dated 16" Februa V1208 .J W the Claimants

interim orders to contm ||;
*higle,

Allowance of Kshs. 17, 013

application inter-parties. & W
C. On 19" May 2022, the judgement BY Hon. M. Mbaru,

Judge was delivered upon which the court noted that:-

correcting the

error. The interim order: .

cmoneous House
e hearing of the

=

=
=
Ll
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i. The First Respondent admitted an accounting error
and the Clalma paid a house allowance
due @S en this was
C}%&‘ ere was notice ﬂ:‘%
.Q A payment to an employee done | @
% aPpalciated was recoverable. '&i
. [ .

nt in error in e and labour

a review of the
e nt.
Wto a variation of the

@vhere there is no such

ok " payment done in
"t,‘._ i.- o0 section 19(1)
r rdiowed to deduct
‘h-__ amount paid to the
excess of the
vi. The Claimant . blicable rate is
15% of the bas: oy - imants' claim
outside applicable .'.J. e orders for a
house allowance that is of their basic
wage is not lawful and,net

d. In 2023, based on‘i‘i

Allowance, 36 other CIalm r.

.: ’ gsue of House
W ause No. E378

of 2023, Kahiga Paul N_/ . e, Pthers -vs- The

.-b";
"o

and noted that if

the Claimants were not satisfied with the above

University of Nairobi. On 13 , Hon. Justice

Stephen Radido delivered his judgemen
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judgements and findings, the appropriate option would
have been to appeal toje oprpeal and it was not

open tﬁ re SI its findings
{ﬁiﬁt no point in time has the 50“7 Clai t/Ap
% rought{@athe attention of the Honorab - court ' ®at his
namelaing ol

ired and used

articulars were fraudulg#

'"'" in the 5 o)V 7= - r' y fraudulent use
POve case, then the

uch fraudulent scheme

;I
14

W Claimant/ Applicant was
owance as a result of an

Pt Ol orders, he never

_ﬁﬁ ‘l|. qplain after two
) : "'-.."'n 4
4. The Applicant @t AMIBreT o Selv Cigin it ','!-1; n on 5% June,
L e

'1-.. A Ty
2025 where he reiteratgl @a; EL | Pl of KUSU trade

i |

Union where he was enjo .u:"'lr:'- ; ce of Kshs
21,230/= and not Kshs 17,013 as'sfegad A Respondent

e
ﬁ.‘h,_."
the union and the 1 Respondent. Thaff 1} =

ELRC Cause No. E378 of 2023 anfl iz

since this amount was negotiated th BA between

SOt a party to
"‘“".

yuent orders
issued therein. That he was not a DHEIHA and

could not join the rest of 57 Claimants 1 A€ suit or be a
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party to their claim. That he came to know of the of the

proceedings aa tatlo‘;}'s g Sr

5. The Appllcijjo ispensed of by writtermsu
o bugua & Co.

ANT’S SUBMISSIONS

6. The Appaaant thr

is advocates Nyg
it il L

N ovember, 2025

ang n "5. L o (e / z 3t was properly joined
1 Rarty ; Lhek e Dot sel submitted that the

Applicant y

Advocates ,’ ;

as a party to
these proeeetht; ol - M r __.i:.l entered
against him immense and
continuing financial pr&§ is own. The
Applicant does not seek to reX@pe erits of the
main suit. His case is solely that h . new
these proceedings and his consent w;a'“s

bper party to
y procured.

o ;
7. Counsel relied on Order 1 Rule 10()7 Qs Lt | Procedure
1% 1 "

Rules which provides for striking &
i
joined in proceedings. That this posit

improperly

irmed by the

o

court in Zephir Holdings Limited v Mimo a Plantations

Limited, Jeremiah Matagaro & Ezekiel Misango Mutisya

9
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[2014] KEHC 1981 (KLR). That the applicant being a member

of the KUSU Union n er ecen{?Ul’S( Tfrom the 1t
Respond VC} erroneous pay Cjwouse
allow mch WQ I not have made him to forese

the 1St - 56" Claimants

9th an quently, the

#

Appllcan A and operating

unglBr a i'|_- et R A T a0 o ; angerto this dispute.
nde Eh B g nd his name must be

"ln.
Q) ﬁrmlng that the

struck out. ” _‘ﬁ
b .
8. Counsel pitt gL Froh " o g% provided a

ot

Forensic Docuk

B .H
signature on the authoriy 8.z KRR e guided by

the Court observations in Zep? supra). That

the 1% Respondent’s Replying o it
R e
addressing the core issues of fraud and "‘-.{n 1 and instead

ptely avoids

ot
. P e
takes an irrelevant detour into theme "'u. main case,
1
matters that are neither related X LEpomEable to the
b
. |

Applicant and his application herein.

Ii.-
Lol ] Il
s not whether

9. It was submitted that the issue before this cou

KUDHEIHA members were overpaid; it is that the Applicant was
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never one of them. His terms were negotiated under KUSU CBA

and not through egondous p} fmpt to lump
him toge ith ii }almants herein isTho @adlng
o documentary evidence. @

Respondegt's arg ; that the A ed in raising
i il 3 T
his F’f ' Al :'._.II T L : ggre aware of the
oco "’[ JI D 2 : :
gév 3 F o e wr|t|ng to both the 1*
T :
Responden . <X J nnot therefore

h

ntrar

ntation letter in June

+. .- rough fraud,
"I-.-

apply w
B oper joinder,

the Applicant continues to su titled to the

i apm.LEdice

orders sought counsel submitted o'T !

reliance on

.
f r:..-'

the submissions tendered above .{h,_, plicant  has
Oe "M owance has,

r
demonstrated through pay slips that’-ms

' '" Ty
since the judgment and decree of n, dr omen unlawfully

underpaid at Kshs. 6,780/= from the s. 21,230/=

kT
.-i.“
[

o

thus resulting in continuing financial loss.
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11. It was further submitted that the Applicant is being paid a

basic salary of Kshs R00/-, }o trar Sjﬁle KUSU (his
Union)’ hic ulates Kshs 56,83 hi ﬁi This
@unts o an ongoing violation of his co @'a

so his Jtitutional rig:'-l"'" le 41. That
S #
by Y4 TR | t sh |
0 'k ) icant should be

I:‘ ion between the 1°t

not oy

right b

l

I reIied on the case of

_‘& University of

Agricult '1_:: .- a party not

-'.l-
been condemidéa ¢

12. It was further sub E's salary and

allowances be reimbursed and gly to reflect

r:ellc_ted %
the terms of the KUSU CBA, 1.'“""-. | ighy kl
Applicant’s case is one where the COL.II""t "l“-u,.,:‘
record straight and right a wrong bom.p:‘ -1I !"::%; d misjoinder.

i "
£alio™ut restitutory
*
N
o il

have been but for the deceitful acts and wrongflTjoinder.

s him. The

on to set the

The Applicant’s prayers are not merefy
-.!!"'
td

in nature, intended to restore him jon he would

12
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13. On the issue of whether this court should set aside the

judgement issued

Rule 25 of @

not r ear|n

|n t tkﬂr pI unsel relied on
s which prowde shall
review facts unless there are

That the circum

reasons onS|d

ol ore just to

set asidd] fe : B¥: e S 1,0 ated in the

ca hah T} -' Fal / f That the Applicant has
.J
WL

before this

of his delay to appear

_‘ﬂ issued against

him. Theé—fatofe N ,_L.n diately was
o a

inadvertent. TEE@ONCe QL A ; n stice.

! v - F L "-L. Justl

15t RESPOWDA
14. The 1% Respondent throug

- 'irecto : d Corporate

Board Services CS Fredrick Cullifsi Oull Bilcd written
W T, "

submissions dated 25™ November, 20 "'-"l.'h'u,_,‘” Respondent
,
tt tl hy the ClI 'S l’, .
submitted mostly on why the Calma.[;nlt .3 1‘“. lowance was

reduced from Kshs 17,013 to Kshs10[s -‘1 1’:;-_: e Claimants
were entitled to 15% of their basic ="" sk

‘YAAR

elying on the
.-i.
43 " ]

0 /

case of Grain Pro Kenya Inc. Ltd Waithaka

13
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Kiragu(2019) eKLR in support of the Kshs 10,317 house

allowance. } lS
15. It was Wh’e Applicant’s sup Je:;g- idavit

of 5T filed without leave of cour

introdu A fresh Ii ce that was noL-aiadiie- during the
7. 3 f
. . &

trial of thEtiin cAl e SOl Ldgments have

i

;I

I f-‘ ant’s in favour of the

pe struck out from the

dent o
'-EI'" Y o d
records. : _‘ﬁ
" .

16. The 1s™Respe ;.‘:rgh BY's application
F—* o e .‘..

be struck outwwe | ‘eaG I 8y the Applicant’s

under section 19(1)(e) O Nex, b Foneous House

Allowance and interest thereotipa ;- t from 2016

to date.

DETERMINATION "|.1-....

: 3
17. The court has considered the SOth:;]é;l 'Ln'.l plication, his
I 'l. B "

supplementary affidavit, the 1 Resp@ -E LRy ing Affidavit

and the submissions as well as au ".'.';_‘ ied by both

= "
counsels above and proceeds to find whether the Applicant’s

application is merited. The Employment and Labour Relations

14
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Court Act Procedure Rules,2016 and 2024 Rules do not provide

for striking out of a par prope}y oi (ﬁ iﬁproceedlngs
il

The court @ﬁ e revert to the Rules
2010, é -6'
18. Orde 5 2010 is the

guiding I
!,1 '. ; ' | /ther upon or without the

fas may appear to the court

evo ation O

illil ord

plaintift or dg

mpgaperly joined, whether as

-
.

> nalnglo’ any person who

Eu\ S

presence before tha

effectually and E"'.'L; a0 /e N SSitie all questions
. ~
n \

ought to K 'Q] Kndant, or whose

ordinbnable the court

involved in the suit, be.
19. The court notes ths

pined in the

proceedings may be struck o e Applicant

herein alleged that they became aw pceedings at

o
"l."'-.

the implementation stage when th served with
r

I‘I

implementation letter in June 2022. "T erroneously

joined with the other Claimants in Mos who were

members of KUDHEIHA while he was 3 if KUSU. That

his signature was forged.

15
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20. The court has perused the documents before the court and it

is clear from the p iRs t App}a t 5 mber of KUSU
and his h ﬁlﬁii !"was Kshs 21, 2 T e(':'f CBA
and d amount of Kshs 17,013/= @

ol gments. The

enerag I

reduce Kshs I 7/= as per the
1 ”‘_ il

Claimant} ;_
to E .
WL

reduction

=
e was reduced

2 3s. 21,230/= yet the

he Claimants. That this

haugh excluded the

‘v..'*

m the rest of
"'I-.-

Applican
| e

the Claimants&s
21. It was wrong for the TE4Rgs b W the Applicant’s

house allowance when it wa$ owance was

way above the one claimed by thel. any - hat he was a
member of KUSU Union while the CIdi 1|'."'-'-1.‘5-,'_':%..
KUDHEIHA. That the Applicant’s houéﬁ.ﬁill 72 "'::a. as governed
by the CBA between the 1% 'kﬁ ;

members of

USU not the

T,
regulated 15%. The court also notes ic Document

Examination Report dated 1% April, 2025 wich owed that the

Signature used in this case was different from the known

16
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signatures of the Applicant hence his authority to file the case

was fraudulently soug ! lS
22. The ApE:! {l} ed of the im an%e

procegttin June 2 22. He first wrote to the 1

vide the : 9t Qctober,

atter dateo
x |
.

2024 -Ii;

=§;
as u * 4 :f.!
t 0Mgs0 2
'-E"" by ., =
1° Respon ! For ' ‘ fres@oplicant's letter
ANy

e
on 18" N 1_{ ,n to the issue

™ June, 2022 ang.¢

#

ductions as well

55 well wrote to the 1°

gt _February, 2025. The

- ., .
I . "'l-.-
. e % o o 3 1 o
but still the\E=eHd R ey, et b ecessitating the

L
§

Applicant to seek court %

23. In the case of Kundu v Mb#% ua-.é( 3 o ivil Appeal
EO51 of 2023) [2025] KEHC 5 April 2025)
(Judgment) the court held as follows"o X » provision of

the law;

From an appreciation of the law as espous 4 Wcs beyond any

peradventure that the issue as to w 3 z ought to be
substituted, added or struck out of civil procet sue of fact. As

such, evidence must be availed to that end.

17
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24. Further this court is guided by what was stated by Madan |,

in the case of DT Doble Jh ) Ltd vs Joseph
Mbaria Much E(Iy T
“The pow Qy‘ t should be exercised only aften

ons:d e facts but it must not embark on the merits

has

itself as t s is solel ved for the trial judge. @ applicati®n to

strike o eading | o pnlon should begs# as this would

.u.,
prejud/ce 3 :., ial 1€ 1 E'the trial judge in

tute a plaintiff or defendant

oLad ) amber summons

_' court vide a

= N --‘ e """

notice of motion a “'El o RS, the same is not
& " B !

fatal since the court is so%emREniniste™y liithout undue

regard to technicalities under icte. 159 onstitution.

The above cases show that strikin® \) t ',‘_ improperly
.'l. % i .-l.
before the court should be done in exc i Sl cumstances
= 'Ir'l
based on the facts available and th ‘#Q. E-2 ..“' not go in to

4:'-

i "l

=
Sk
[

merits of the case.

.:-!l ¥

. |

27. In this case it was clear the Applica H perly joined

with the rest of the Claimants and it is only just that he be

18
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struck out and returned to the position he was before these

erroneous proceeding e sa‘Te ju Sn should be set
aside agaj S@ Abl'cant having {C_ﬁgﬁ]s

that the 1*

ed i t

improger| proceedings.

28. Howeyg

e
S ]
~

Respond i

exif

E‘ thi Mt & 5 ince the Applicant has
-zr = T
been struck put i the Broge W Coualt claim on the

B

% A8, court cannot
"'lh_-.i:_-l

only claim back

Bry as per the

of Kshs 45,200/= paid

same. ThHe—a

: e
go in to merit&os

L
§

the house allowan bhhe erroneous
| |

proceedings. He can raise the i-ssuq_of ) basic salary

ol

through his union or from the cO¥§ bnt cause of

action.

. R,
29. In the upshot the Applicant:sl'.' 19) ."‘15_ n partially
1% .

succeeds and is hereby allo -l‘. I -@@sts in the
bt -

following terms: - -

o
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a. The Applicant be and is hereby struck

out fro juc‘I}nEr‘F Ted on 19

or m|510|nder

The, Judgment entered aam;@e
-'"..- App |iq
N

herein is her aside with
=

¥l orders.

“to reimburse the

bd monies from his
e datdlof Judgment.
. L]
‘1.,‘,- prayer for
"I-.-
o laimed by the

30. It is so ordered.

Dated at Nairobi this 13 Magg
Delivered virtually this 13* day of March 2026

Abuodha Nelson Jorum

Presiding Judge-App
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