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1. By a memorandum of appeal date l é f February
'l. [ ]
2025 the Appellant appealed agai 'q. O ment and

decision of Hon. F. Omweri in CMCC No 54 of 2018 at
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Nairobi delivered on 12 of February 2025 on grounds inter

la- (;/1 AL JUS T]

e Honourable Magistrate erred in law an
%3 rmining t the appellant did not demonstrate th

laintiff w . employee of the defenda 3t there
rebutted 'eVigence to the contrar = sion is h|ghly
st, big -=- aaeysgtenable. .-.

-ty

l"'u

P aw and in fact in
eptablish negligence on
§ there was unrebutted
friving at a decision that
d thus highly unjust and

-"
.

i, ey
in finding that
"" dard of proof

required ‘ he _"' "'.,Eu @l thus arriving
at an :3_,5__- L SRR o N OReZibneous.
e ki T -
d. THAT the hopods ~%s. "‘-u,l e and appreciate

the appellant's %
decision that is err®n

_and SUDIEY AR S arriving at a
njust c b

€.frbm the

i. THAT the court be pleased to s' an
€

judgement and decree issued on 12 "=.|. :

2. The appellant therefore sougf, at:-

ate the
Pe v, 5 by the

i '-l.

Hon. F. Makoyo.
.l._l-‘

ii. THAT the court be pleased to anai zert Vel
submissions on record and make a '- g ) he court

may deem fit '

iii. THAT the respondent be ordered '::i~- ; S his appeal.

3. The appeal was disposed of by written submissions and Mr.
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Nyantika in his submissions dated 22" October, 2025

submitted am x rsbt &US l?eal was

that th onorable magistrate did no
wei%(o he evidefce adduced by the appglias thaé
uncogiiEOgerted fCounsel.relied on the g gred Court of

or Boat and

8 where it was held

= ' ""L of retrial

m 'M- an appeal

Briefly put counsel sub 5t consider

the evidence, evaluate it Wls@lf . . its own

'l-.
'I-

conclusions. Though it should alwa ind that it

g:‘; And should

k|

5
it

court was not bound necessaFr

has neither seen nor heard the_‘lvﬁ

452-

D~ ol the trial
.t"

make due allowance in that re

icular, this

court’s findings of facts if it appeare@€ fthat he has

clearly failed on some points to take into account of
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particular circumstances or probabilities materially to

estimate th 1 E if t& US)WQ on the
dem C] witness was inconsistent @
se in general. In this rggage é;

_.i"u‘ tw || sligg.fo be detegr

e|n

he appeal,

#

Il
' to the required standards.

egdamaoges sought.
= i
A O O l:

. . Sty o ,
case beforg e d Bg™¥ workman’s
-'-'.|- £ 4 ¥

‘-
compensatlon u »q:....

g from the

"n;_; allegations of
negligence on the paf% lled against
them as were contained ling to the
t the trial,

nstruction

witness statement that the apie

er &

he stated that he was a casual |oWg .

C
, R s ,
site and a casual laborer according to WS .r'- as defined

as a person whose terms of engag@n@RNovided for
nﬂ,l h.ﬂ-

for a longer period than twenty- fo ‘ﬁl

L short term

payment at the end of each day ano \Zv ‘“” pt engaged
L‘.ﬁi\a time. This
type of employment was often char

] -. a i
or irregular work arrangements, uncertain p@##ment terms
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which often, payment was made on a weekly and/or daily

basis, and Iimite_c{a_epeﬁt]. J US T
5. Coup?je'anceded that it was true that aQ

construkction woy in Kenya fell under_ tifsigategory™of

casuorers a d : en do not

=
Bers owing to

have ¢

iﬁ'; yritt gy

ependent on the
fhent is often made in

al.g6 in finding that
i,

il ce to prove

—

that he. st @ i N - Wl \&ll': a failure to
B n e .I

appreciate some:ifah
PP ity
case. The court 'ﬁ-:.:

0t tosldWs particular
.!“-..’ the appellant
herein to produce an &% bl/or letter of
appointment, proof of earfi ' or even a
bellant did

in Cross

certificate of service which deCug
not have however During the
, , T WL A
examination, the respondents cou '}:-""-"..-. not really
i ;“
fh t"ﬂ. ent. It was

the trial court which delved into that: #nggn issue that
-\.'!

dispute the issue of occurrence and or

was not in dispute hence made an g s
o
=

=,
5. According to Counsel, Section 74 o A= didy ment Act

provided that “An employer shall keep a written record of

5
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all employees employed by him, with whom he has

entered into a contgact nderJU s therefore

mcumbent@ Mf th JS !-

prowd’ evidence by providing docum I|
% acciqd

their T4 essio
L.

F- bir Foc M ' R Olved in an

Iant herein
wasn’t
i U t

b ger Flb & Counsel further
ten s Nl 1S X ghere a claimant gives
nce b the respondent fails

R

claima I“:::Iij””y

a I a &) ;o then the

1% ﬁ i and the
. .
LB

Seradlons. In this

statement of o 3

iy R
regard, CouwSeT®ied .on et Kaphiphe

Ouma & Another-sg:Mari W' o ternational
(Kenya) Kisumu HCCC
relied on the case of Ken

Limited v Ezekiel Chebii &

g€ bsel further

inancing
12] eKLR

iba

. T :
where the court stated that section¥gy ® Evidence
provided that in any civil procee_diq any fact is
especially within the knowledge o 3 to those

proceedings, the burden of proving . sl vVMllg that fact
-i*. .
g party had

was upon that person. Further t &

=
=
: : al :
custody or was in control of evidence e agBrty fails or

refuses to tender or produce, the court was entitled to
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make an adverse inference that if such evidence was
produced, it would i HS Employee
records ang ts is sefw the
to t@.

e respondent who never produ

POSSESS

NeQw#ye Inferen ust therefore be dra

there £FS the trj rt erred in findine-Tag e appellant

didn’t F:; blish TR ot Ble that he was
Al &N|

itted that it was the

A!‘ erninghegliddads
ant M8y crted by the
' : rﬁ'& ; fell from a

reSpO "'i' < 5 '. 3 N1l ’
height and hi _."hl o"" . 1; Jurles The

appellant stied g '-', iyl _H any protective

gear, the respon':* ':5:,; SRR - fc working

condition, and that the Te¥gendent J . carry out

adequate supervision of théappPalant’s of work to
ensure his safety. Counsel su Al T~ the trial
Court that safety in work places sk ':_ mployees,

whether permanent or casual and tha % TR \VIBA Act,

employees are supposed to be pra qll "" afe working

conditions and protective equipni i garcguard them
_!|1.

ol Within - the
“a .
raPmt who s

from sustaining injuries and t

reasonable contemplation of the
engaged in construction of highrise buildings to foresee a

7
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likelihood of having falling objects and items to employees

and |nd|V|duaIs belpw hemJ I;J& adequate
supervision G a ti ers
therem@ t exposed to the dangers rré}

7. The ronden B there was
negligé '5:, ghjuries to the

agPellc "' 3 x » . gLne statement of
Ak arith @ Would have given a
ffarent 1 G0N ppellant may have
v ut ‘o : ._ ECent and the
injuries: 3% ﬁ""l 0 = "ﬁ'ﬁ u t Kaphiphe

Ouma case appb _.‘__
..-'.d- 'l|. 1

8. Concerning &t -»:; ) S NNENrS. appellant was

entitled to the darfregeRsge S RO mitted that

the appellant prayed for ggf® . famages in

indicated
,000/- had
ainst the

respect to the injuries «.‘-‘o._,' [
that it could have awarded a 1."'"-
the appellant herein proved i
respondent. What the court failed to S a prayer
for special damages that was supp"'[t' sMdence and

that should also be awarded. ,
9. In conclusion counsel prayed that 3%, ,.n_z.:-"- be allowed

with costs.

10. Counsel for the Respondent, Mr. Maina on his part too
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relied on the principles guiding this Court as the first
appellate Court as as'[s:dte:}r!;zis of Selle &
Another -VQ #& f

[1968 3. Counsel further submitt @_&,

qu ars the evidentiary bugcle
proceg

of wh clg

w::-'l ed in law.

.n'... gs anfl

Accord _, to

t ted that it was
: Fvidence Act,

C .A: 9‘ ‘

a h ‘.- E
j ':'" ; -t"'ln. Ve Lao -;_.-1, facts exist.
=N '.: 5 4 _A ence of any
fact, i RAER o, J"'Ht. N T ﬁ hat
EEEE [ .‘.ﬁ'- gl “H‘h.t‘
person’. S e A "

.
n s T
-

o ates that:-

¥e judgement as to

on the existence of

(2) w

s

i larity on which
X "!,

Section 108 offffic & oS

party bears the evidertg )ceedings as

follows:- . .

“The burden of proof in a suilze pFoceed ' on that
person who would fail if no evic given on

either side.”
From these provisions of the Evidence A submitted

that the burden of proof squarely Ia.'ﬁp;.;. -'._ bllant. First
1

and foremost, the Appellant had thdé,th mgve that he

was an employee of the Responde "E!'-E “he had to

prove that he was involved in an accide e manner

"
alleged. Thirdly, that the accident occurred as a result of

negligence of the Respondent. Fourthly, he must prove that
9
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he suffered injury as a result of the Respondent's negligence

and lastly, he mus’{,iﬁj am‘n} US ?ﬂ;ages
11. Cou ﬂ it¢d that Court to consider page 9]I|. e
) allege

0 of Apgal where the Appella
aint that at the tjpre"afillle accident,
. 7”# A ccording to

Res 7
:f' PP Respondent in

®ce. This was at page

Rh 3 of §he

.|r |
he wa .c.

Ai

Paragls

pellant did not tender

ot he was an
g

emplo -,‘o.",& request your

|I s ..-.,, e, emonstrate
P

12. Regarding the allegati 24, Counsel

invited the Court to looR s witness
statement at page 13 of the 1""'-.;* of*4gs where the
ve and hit
d the bar.

._ e humbly

Appellant testified that a metal bar,_hM\

his hand. He did not state who or 'wi
There is no indication of how trfe, B
submit that the Respondent's Supd 1 Managers
cannot be present on sites round ':;'E‘ a atch over
) Counsel
submitted that the Courts have long held that it would be

unreasonable to expect employers to completely watch

employees as they carry out tf
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over their employees and relied on the High Court's

decision in Derl Stgel l"S QQS h Mulwa
where the cg OWS a g f
e st

a yer is expected to take all reaso
ansure the &
over thgé

aployee's safety. He is not xpect

¥/ loyee constantly.”

jged was that
g negligence,
ndent owed him a
reached that duty as
s 52 of 2003;

;'"F'
ﬂﬁ nyao where

..He mugE=DRagls o.o"""'- 's negligence

and his inj¥ry. <io Phgce from which, on
a balance of pro e g A e two may be
drawn. Not every injO% &=L [y ' b of someone's
negligence. An mjury per ¥o/d someone
liable for the same.’

Counsel therefore urged the Court b Appellant

did not adduce any evidence to dema -"l. : egligence
on the part of the Respondent and that tHg 8 t failed to

prove culpability on the part of the R "‘p

14. Regarding the nature of the injUi8 LOUMBT submitted
that the Appellant alleged that he st
of the left wrist joint which caused it to be swollen, painful

and tender. He was treated at Midhill Hospital. He was
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examined by Dr. G. K. Mwaura who prepared a Medical
Report dated 25th n]rwf JAE:\FS the Medical
Report, the p ﬁi a sWo 3:1';' der
left er. fSlocation of the left wrist joint @rﬁ'

not he only{Momplaint by the Plaintiffzgidhe ti
aln and tenderne F"""-_
gges at Kshs.

examisation was | therefore

subm| Ethat &

. =@ cCumstances and
in Machakos HCCA
An_alo -vs- Dickson

-"

vaS.lear that the

erior chest
IS to the left

Ap peII N L

wall, cut woun 1O i
knee

15. bheal have

correctly appreciated the role“gf=thi B oppellate

court which was succinctly laid oqﬁ others the

if.
-
ﬁ"n-

Weral other

case of Selle & Another -vs- Ass ptor Boat

Co. Ltd & Others [1968] EA iR

cases. It is a serious act to overt J c’kl!- fon of a trial

court which had the benefit of h€ ,.rt'i @atness and

observing their demeanour. Further, provided that the

12
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decision of the trial court reflects a reasonable analysis of

evidence and : i E onéEeI?ﬂES rinciples

concer e before the trial court, |t t(ezs)n t

tha% appeﬁ{ﬁourt | could have reacggegm diffe

decisili
4st of this appeal is

2\
]
r
[t
=g

"f

at there was no

_‘:ﬁ.& . espondent

—od .._,| he
Y, g

8. appellant to
N 5, lIl|
instrutg gapart from

vespo
47

establish that relations

filing a response to the clai er called

purden of

any witnesses. Whereas under sec iy
s

exclusive, in that failure by an em"aly sk Unfair

termination does not lessen the bufe 2 tart of the

=

g
employer to justify the reason for ter OO Wever

= b '

failure to call or provide evidence in rebuttal to an

13
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allegation of unfair termination by a claimant, creates a

more probable,iagpr lolcbat;c} EDES

justific Qe Inating the employee’s servl.

Fur% e app claimed he was hired gnse = oraf&
T

e

ion 10(7 ir

;l
L]

Ehe employer to

cont v-'g.- ence

.n

groyment

e contract of

to a term of

mployer to

keep employee records. Th e, the

er|

respondent, did not deem it neces this claim

r

beyond filing the statement of respon ;'1.

circumstances the trial court erred"h i 2l there

was no employer-employee relatio ;_-:,lg -*-"-L""w P the
o e
S
appellant and the respondent. This fi " refore set
[ g

aside and substituted with an order that there was an

14
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employer-employee relationship between the appellant

and the respo daq P;L’ J US T ]_
5{)‘3’ .

withoii¥ gy that'y espondent oweg "’; ant duty
=W, o {”" - .
ofgcarejt@ieovide dse -_T'I;-,F- O ®working
1 b 4 w,
Xk
_F

i | ]
dit| " h 4 ReEpEnJCae o< %d in construction
=
0 SO NRLHEED ereas work injuries
-1 - = :

| yw 3
L
cannot !‘.“ ﬂ' ber is
=l 8

T . A
ey ide a safe
e

. III|

working systém T‘E. jGme R that could
. . . . L ; .'_ . b
minimize injury from falirggbjects. ident never

availed themselves at the trigh] orebut t ation by

the appellant that it never enabled™ fe L

r W M e
environment and that it provided proté '{",‘L . The trial

M o e+

court therefore had no reason not tgll £y .I“' appellant

hence erred in not attributing negligs

Hll'l-

respondent.
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19. Regrading the quantum of

damages, the r&xi:ﬁ;[ﬂ?d JaMST d for the
appellaﬁ K have awarded Kshs. 180, O;JI{ r
rea ble com tion and Kshs. 3,500/- gs 5 ciaf&

ot been hotl a"‘f and the

égin
hav
I.'Iﬂ;- &

damatitb%. Thes
F .

[

Nrp

3
r
s o ard him the

i
o, s orders as

0y ': 3
Y -._.. i
-"-i.:.'l

iubstituted

g the
of Kshs.
> and

appellant as against th sp hdent

180,000/- as general damag Sk né

Kshs. 3,500/- as special damag._ Ty
ey

=]
P ™ ;‘_

b. The appellant shall further hai'l‘q'i: h'CH ."‘5!: this
appeal and costs at the trial cg ' rtil

3

c. The sum awarded as general da IEifislN-gligence
[ g

shall attract interest at court rates rom 2 date of

judgment until payment in full.
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21. It is so ordered.

;&,@»L LUS. 2 i

Dellvered V|rtually this 13* day of March 2026

Abuodha Nelson Jorum

j .‘ai_m, e-A A
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