REPUBLIC OF KENYA

IN THE ENVIRONMENT AND LAND COURT AT KERICHO
ELC CASE NO. 36 OF 2019 (0S)

ANDREW SOl.....c.cicimirnnninnn s snsnsnann s nns
VERSUS

EDISON

RUTOH....c.ciiiimiiieiiisnnsisnsn s s s mnnnnns
RULING.

Introduction.

1. This ruling is in respectgef thayPlaintiff/Applicant’s Notice of

Motion application dated y, 2025. The application

is expressed tayb tWwnder Order 51 of the Civil

Procedure Rule ndy Sections 3 & 3A of the Civil
.\

iCation seeks the following orders;

a. That service of this application be
dispensed with in the first instance.

b. That orders be issued for the
reinstatement of ELC Suit No. 36 of
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2019 file from the Environment and
Land Court Civil Registry at Kericho as
the same was dismissed on 22" day
of January, 2025 for want of
prosecution. (sic)

c. That necessary direction be made.

The application is based on the groun ce and the
supporting affidavit of Joshu Mutai the

Plaintiff/Applicant’s Counsel

Factual Background.

The Plaintiff/A ced the present proceedings

vide the Originati ons dated 6" June, 2019. The said
were amended on 3™ February, 2022

iff/Applicant sought determination of the

) qUestions;

a. Whether the Plaintiff is entitled to 3.3
acres of land comprised in LR No.
Kericho/Ndubai/344 registered in the
name of Edison Rutoh by virtue of the
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Plaintiff’s adverse possession of the
same in open, quiet and peaceful
occupation for a period of over 25 years.

b. Whether the said Plaintiff should be
declared as the proprietor of the said
acres in the suit property,
Kericho/Ndubai/344, currently re¢
in the name of Edison Rutoh.

c. That the costs of this suit
the Defendants (sic).

5. The Plaintiff/Applicant al for,the following orders;

a.A declar the Plaintiff is

entitle and unimpeded

rightlof po n and occupation of

3. s o f all that piece of land
w No. Kericho/Ndubai/344.

directing the Land Registrar,
richo to have Plaintiff registered as
sole proprietor of 3.3 acres out of

all that piece of land known as of (sic)
LR No. Kericho/Ndubai/344.
c. A permanent order restraining the

Defendant from entering, alienating,
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wasting, damaging, disposing or in any
other way dealing with the suit land.
d. Costs of this suit.

6. The Respondent filed a Replying Affidavit sworn on 16

August, 2019 in response to the Originating S S.

7. The matter came up for hearing on 22 % 025 when
it was dismissed for want of prosegution.

8. The application under co@sideration first came up for hearing
on 7* October, 2025 issued directions that it

be heard by waN missions.
9. bZS it was mentioned to confirm filing of

and on the said date, Counsel for the

The Plaintiff/Applicant’s Contention.
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10.

11.

12.

13.

14.

The affidavit in support of the application is sworn by Joshua

Kipkemoi Mutai Counsel for the Plaintiff/Applicant.

He contends that this matter was dismissed want of

prosecution on 22" January, 2025.

He also contends that the Plaintiff % nced the

present proceedings vide the OrigiRating S ons dated 7%

June, 2019 which were ame don 3’ ruary, 2022.

He further cont atW\parties complied with Order 11 of

the Civil Pr s and the matter was then fixed for

ntion that on 21 January, 2025 he called

ur

CGO or the Defendant/Respondent to find out if she was
ready to proceed with the hearing. He goes on to state that
the Plaintiff/Applicant is of meager means and he resides

together with his witnesses in Mulot, Bomet County.
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15. It is also his contention that Counsel for the
Defendant/Respondent informed him that she will not be
ready

to proceed as she lost touch with her client.

16. It is further his Contention ae for the
Defendant/Applicant informed hi hat she*tended to file
an application to cease actin

17. He contends implored Counsel for the
Defendant/ \ t file the said application as it will
lead to atter g long to be concluded considering
the hatythe Plaintiff/Applicant and his witnesses are
. y and sickly.

18. He also contends that Counsel for the Defendant/Respondent

then stated that she will seek an adjournment as she puts

her house in order.
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19.

20.

21.

22.

He further contends that based on the said discussion, he

informed the Plaintiff/Applicant that the matter will not

proceed.

It is his contention that when the matter ca earing
on 22" January, 2025, he informeg rt of the
discussion he had had [ % for the
Defendant/Respondent.

It is also his contention h t placed the file aside

for hearing at 10:@0 amNHe\goes on to state that the matter
would not h \e the Plaintiff/Applicant had not
travelle& .

r his contention that Counsel for the
»

Court that she was ready to proceed.

t/Respondent changed tune and informed the
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23. He contends that based on the foregoing, it is clear that it
was neither his intention nor the Plaintiff/Applicant’s
intention to have the matter adjourned. He goes on to state
that the delay was caused by miscommunicdation with

Counsel for the Defendant/Respondent.

24. He also contends that the Plaintiff/A stffer loss if

the suit is not reinstated as he hasalready patd Court fees.
25. He ends his depositi at the Court reinstates
the suit so that pplicant can have his day in
Court. He t Court should not allow mistake of

Counsel ct rights of parties.

t/Respondent’s Response.

Nesp

Defendant/Respondent filed a Replying Affidavit sworn by

26. nse to the Plaintiff/Applicant’s application, the

Nelly Chelimo Koskey his Counsel.
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27. She deposes that on 1% December, 2025, she was checking

the cause list when she discovered that this matter was

listed for mention on 2" December, 2025.

28.

29. vit in support of the

s that are not true and goes

position that every time this matter came up for

Counsel for the Plaintiff/Applicant was not ready to

proceed and the matter was therefore adjourned severally.
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31.

32.

33.

34.

It is also her deposition that she had no intention to cease
acting for the Defendant/Respondent and also states that if

that was the case, then she would have informed the Court.

It is further her deposition that on 25™ of , 2024,
for the

the matter came up for hearing I

e
Plaintiff/Applicant was not ready P hteh caused

the matter to be adjourned and the Plaintifff/Applicant given

a last adjournment.

She also deposes S uently, the matter came up for

hearing o afwmary, 2025 and Counsel for the

Plaintiff esent when the Court set the matter

am in open Court.

er deposes that she went to open Court and out of
Courtesy called Counsel for the Plaintiff/Applicant to come to

Court.
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35.

36.

37.

38.

It is her deposition that she and the Court waited from 10:30
am to 11:30 am but Counsel for the Plaintiff/Applicant did

not come to Court.

It is also her deposition that the allegations ounsel
for the Plaintiff/Applicant are untru and are
intended to mislead this Court.

It is further her deposition at sel for the
Plaintiff/Applicant’s intentionWis to bla er for his actions
and adds that it isqwh t serve her with the
application under ' n.

She en de jon by stating that the Court record can

ess that she was diligent, vigilant and
her client’s case and intended to prosecute

iter to its finality.

Issues for Determination.
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39. The Plaintiff/Applicant filed submissions on 1 December,
2025 while the Defendant/Respondent elected not to file

submissions.

40. The Plaintiff/Applicant submits on whether should
exercise its discretion, set aside thegdi order and
reinstate the suit for hearing.

41. The Plaintiff/Applicant relies Secti 1A, 1B & 3A of
the Civil Procedure dAct, Rule 2 of the Civil
Procedure Rul ulBmits that the Court has the

discretion Na suit which has been dismissed
where s@fficient shown.

42. amtifi/Applicant relies on the judicial decisions of
gl S. Kaimenyi vs Attorney General & another

[2014] eKLR, Tirus Njoroge vs Kenya Revenue

Authority [2023] eKLR and submits that he has
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43.

44.

45.

46.

demonstrated diligence and readiness in having this matter

heard and determined.

The Plaintiff/Applicant also submits that the suit Was filed in
the year 2019 and in the year 2022 he d was
granted leave to amend the Orgnatn@

The Plaintiff/Applicant then reiter% ments in the
affidavit in support of the application and“submits that when

the suit was dismissged o Q ry, 2025, he promptly

filed the applica rQconsideration on 24™ January,

2025. \

It e laintiff/Applicant’s submissions that this
0 tes” eagerness to have this matter heard and
< ed.

The Plaintiff/Applicant relies on the judicial decision of

Patrick Wanyonyi vs Kiprono Chepkwony [2024] eKLR
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and submits that the Defendant/Respondent will not be

prejudiced if the suit is reinstated.

47. The Plaintiff/Applicant submits that if the it is not
reinstated, he stands to suffer irreparable | dispute

herein is over their family land which is i ome.

48. The Plaintiff/Applicant relies on A les 5 & 159 (2)(d)

of the Constitution and sub that his Witnhesses are elderly

and frail and filing of @ fre elay justice.
49. The Plaintiff/Appl es his submissions by urging

lication as prayed.

the Court t%
\e ermination.
. sidered the Plaintiff/Applicant’s application, the
rasp thereto and the submissions. The only issue that

arises for determination is whether the application dated 24™

January, 2025 has merit.
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51. The Plaintiff/Applicant contends that the present suit was

scheduled for hearing on 22" January, 2025.

52. The Plaintiff/Applicant also contends that hi§ Counsel
reached out to Counsel for the Defenda ent on

21 January, 2025 who informed him 4 ntended to

file an application to cease acting @ss %
client. <

53. The Plaintiff/Applica

ucéh with her

u C ds that based on the
t

f
said informatio id avel to Court on 22" January,

2025.
54. It is theWRlaintiff nt’s contention that surprisingly on
, Counsel for the Defendant/Respondent

e Court that she was ready to proceed and since

absent, the suit was dismissed for want of

prosecution.
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55.

56.

57.

The Plaintiff/Applicant therefore seeks that the suit be

reinstated and he be given an opportunity to prosecute his

case.

In response, Counsel for the Defendant/R denies
that any such discussions took place g ary, 2025.
She contends that she has alwa proceed
with the hearing of this suit.

Order 12 Rule 34(1) il Procedure Rules

provides as follo

“ o day fixed for hearing,
after it has been called on
ng outside the Court,
onlyy the defendant attends and
e ‘admits no part of the claim,
the suit shall be dismissed except
for good cause to be recorded by
the Court.”
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58. Order 12 Rule 7 of the Civil Procedure Rules provides as

follows;

“7. Where under this Order
judgment has been entered or th

suit has been dismissed, the C
on application, may set a

vary the judgment or o
such terms as ma

(Emphasis mine)

—

59. In the judicial decision v SOS [2021] eKLR the

Court observed as fo

“9, plication for
r t of a dismissed
suit o jcation, an applicant

the discretion of the

. The Court must caution

Co

jtself not to exercise its
iscretion in a manner that will

result in an injustice.”

(Emphasis mine)
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60. In the judicial decision of Fidelity Shield Insurance
Comapny (sic) Limited v Architects & another
[2025] KEHC 9989 (KLR) the Court held as follows;

“Reinstatement of a suit dismisse

for want of prosecution

discretionary remedy that th

must exercise judiciousl

course taking cogni
unique circumstances, of tf
Article 50[1]

guarantees

f the nstitution
arty the right to
a fair trial. Gi ortunity to

case is at the

constitutional

Court record shows that on 25™ September,

is” suit came up for hearing. Counsel for the

Plaintiff/Applicant informed the Court that he was not ready
to proceed as he was not able to reach his client. Counsel for

the Plaintiff/Applicant then sought for a last adjournment.
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62.

The hearing was adjourned and the adjournment was
marked as the last. The suit was rescheduled for hearing on

22" January, 2025.

On 22" January, 2025, Counsel for the Plai
the Defendant/Respondent appeared vi#
over and the hearing was confir

10:30 am.

63. At 11:30 am, the Cougt is »Wing directions;

“This r hearing. It was in

C 5t ptember, 2024 and
rke st adjournment.
sel

r the Plaintiff was present

during the call over in the morning
was informed that the matter
uld proceed at 10:30 am.

We have been waiting for over one
hour and neither him nor his clients

are present in Court.
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Consequently, this suit is dismissed
for want of prosecution with costs to
the Defendant.”
64. From the Court record, it is evident that Counsel for the

Plaintiff/Applicant was given a last adjournment on 25%
September, 2024.

65. It is also evident that Counsel for 1T plicant failed

to show up in open Court on 22" | 025 at 10:30 am

when the matter was schedulég to proceed for hearing.

66. The Plaintiff/A that he filed the application

t January, 2025 which is soon after

67. A further perusal of the Court record shows that a

representative of Counsel for the Plaintiff/Applicant went to
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the registry on 24™ July, 2025 and fixed the application

under consideration for hearing on 7" October, 2025.

68. It is therefore evident that there was a delay offabout five

months in the filing of the application under tion.

69. The Plaintiff/Applicant has not giv n w .
delay in its filing and has instead gtende

as to the

at it was filed
on 24™ January, 2025. x

70. In the judicial de€isi QEPHEN NDICHU v MONTY'’S

WINES AN N TD [2006] KEHC 3445 (KLR) the

Court h assfoll :

“
'rr)

e discretion is free and the
concern of the Court is to do
stice to the parties before it (See
Patel -vs- E.A. Cargo Handling
services Ltd (1974] E.A.75). The
discretion is intended to be

exercised to avoid injustice or

hardship resulting from accident,
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inadvertence or excusable mistake

or error but is not designed to

assist a person who has

deliberately sought, whether by

evasion or otherwise, to obstruct

delay the cause of justice (see
-vs- _Mbogo [1969] E. ”
(Emphasis mine)

71. The above cited judicial decision giues reas for exercising
discretion in favour of a p seeking™to reinstate a suit
dismissed for want of, pro o) e reasons given are so

as to avoid inju 0 ship resulting from accident,
inadverten e le mistake. The Court also held that
the disc %ﬁ rt is not designed to assist a person
wha @ eliberately sought to delay the cause of justice.

72. | ng that the present suit be reinstated, the

Plaintiff/Applicant is appealing to the discretion of the Court.
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73.

74.

75.

76.

It is evident that there has been inordinate delay in the filing
of the application under consideration and also no
explanation has been given for the delay in prosecuting this

suit since it was filed in the year 2019.

Further, the reasons advanced Db for” the
Plaintiff/Applicant for the Plaintiff/ to attend
Court on 22" January, 2025 have ' 2d by Counsel
for the Defendant/RespondN

It is important to t unsel for the Plaintiff/Applicant
has not giv ny ation as to why he did not appear in

open Court 22" ary, 2025 as directed by the Court
dur call over and in his presence after the suit was
W for hearing at 10.30 am on the said date.

Disposition.

No reasonable explanation has been given for the

Plaintiff/Applicant’s failure to attend Court given that this suit
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was pending since the year 2019. Justice delayed is just
denied and in my estimation, delayed justice is prejudicial to

the Defendant/Respondent.

77. Taking the foregoing into consideration, i at the
application dated 24" January, 2025 t and"it is
hereby dismissed with costs.

78. Itis so ordered.

DATED, SIGNED D VIRTUALLY AT KERICHO
B Y O ARCH, 2026.

. A. OMOLLO

% JUDGE.
esence of: -
Miss

elimo for Mitei for Respondent

Mr. Mutai for the Applicant - Absent
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Court Assistant; Mr. Joseph Makori.
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