REPUBLIC OF KENYA

IN THE ENVIRONMENT AND LAND COURT AT KERICHO

ELC CASE NO. EO11 OF 2025
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This ruling is in respect of the 2", 3 and 4" Proposed

Interested Parties/Applicants Notice of Motion application

dated 17" March, 2025.

2. The application is expressed to be brough

rder 1

Rule 10(2) & Order 51 Rules 1 & 3 e Procedure
Rules and
Article 159(2) of the Constitution'ef Kenya.

3. The application seeks the fo ing orders;

a. This Honoura pleased

pplicants to

oceedings as

eave to the Proposed

ed Parties to submit

idavits as well as written and

arguments in the
proceedings.

c. The Honourable Court grant leave
to the Proposed Interested Parties
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to file their Replying Affidavits and
Responses to the suit.

d. This Honourable Court be pleased
to grant leave to the Proposed
Interested Parties to submit any
other information or
documentation they dee
important and relevant for th
disposition of the proceedi

e. There be no order as to\costs
relation to this application.

4. The application is base ds on its face and the
Supporting Affidavit o ipkemoi Koskey that is

sworn on 17" M

iffsS/Respondents commenced the present
vide the Plaint dated 21 February, 2025 where
they'seek the following prayers;

a. A declaration that the Defendant’s

(sic) action in the encroaching the
Plaintiff’s parcel of the suit land and
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constructing a road thereon without
first acquiring the said portion in line
with the provisions of Section 23 of
the Kenya Roads Act was illegal
unlawful and an affront to sanctity of
title. (sic)

b.A permanent injunction, restra @
the Defendants either by the

agents, servants from en

re-entering, encroaching, \trespec
onto, cultivating, building ctures,
in any other
LR No.

interfering with and

ons measuring

c. A restituti
appr in‘& 0.68 acres on
Keérhi Ki i S.S/2164 and or
X ] with an amount equal
C

rent market value.
G al and exemplary damages for
spass loss of use, mesne profits,
and violation of the Plaintiff’s (sic)
right to property.
e. Special damages suffered by the 1+

and 2" Defendants. (sic)
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f. Costs of this suit be borne by the
Defendants.

g.Such further and/or other relief as
the Honourable Court may deem fit

and expedient so to grant. \
6. As at the time of writing of this ruling, neith 1t and 2"
Defendants/Respondents nor nterested
Party/Respondent have filed their Statementsgdf Defence.

7. On 15" July, 2025 Couns@&l for 2", nd 4" Proposed
Interested Parties/Applic in the Court that they
filed the applcat@ March, 2025.

8. Counsel f% ¢ Defendant/Respondent, the 2™

/ nt and the Interested Party/Respondent

urt that they would not be opposing the said

9. The Court issued directions that the application be

canvassed by way of written submissions.
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10. The matter was mentioned severally to confirm filing of
submissions and on 9™ December, 2025 it was reserved for

ruling.

The 2™, 37 and 4™ Pro ﬁsted
Parties/Applicants Contention.

11. The affidavit in support ofythe app ion is sworn by

Leonard Kipkemoig¢Ko t 4 Proposed Interested

Party/Applicant. %

12. He cont@ndSytha as the authority of the 2" and 4™
Prof % ed Parties/Applicants to swear the affidavit

D 2irqbehalf and adds that they are the managers of

% Village, Kipketii Village and Koita Village

respectively.
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13. It is his contention that the said villages have benefitted
from the construction of Makutano (Junction C753) Kipketi-

Kipsonoi River Road Project.

14. He further contends that by virtue of being i nagers,
they are representatives of their com bt the village
level.

15. It is his contention that on about 8 bruary, 2025, the
1%t Defendant/Responden a public participation
exercise and go tate that the Bomet County

Commissio met Land Registrar, the County

t
Plai

Surveyof t Respondents and other community

e present during the public participation

16. It is also his contention that during the public participation
exercise, the Bomet County Surveyor informed them that the

road reserve width was 15 meters.
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17. It is further his contention that they have filed the
application under consideration in order to advance public
interest, their interest in the subject matter and tRe interests
of approximately 1000 members of their co n

18. He contends that it would be pru ourt to allow

the present application in order t@yavert eed to file a

similar matter against the "Rlaintiffs/ ondents who are

attempting to derail the r 0 hat is meant to benefit
their community.
19. He also @entends t the Court should allow the application
un nsideration so that the Community which is
from the road project is not condemned unheard.

20. He further contends that their participation in the present

suit will enable the Court to arrive at a just determination.
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21.

22.

23.

24.

It is his contention that they will be adversely affected by the
orders that will be granted by the Court in disposing off the

pending application.

It is also his contention that the av y the
Plaintiffs/Applicants are not in tandem lic interest
and specifically the communities s village
managers.

It is further his contentio intend to demonstrate

that the road and streetlighting on the

munity and specifically the school

Ipketii Primary School and Kipketii African

He contends that no private land was required for the

expansion of the road.
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25.

26.

27.

He also contends that if they are joined to the suit, they will
demonstrate that no notice for expansion was required to be
issued to the community members as the road expansion
was done on the road reserve. He goes on to state that this
is contrary to the Plaintiffs/Respondents av

He further contends that the Cour d and find

that they are necessary parties togthe pre

and join them to this suit. x

It is his contentio t ill be greatly prejudiced if they

are notpn%\ ent proceedings.

is  deposition by stating that the

t proceedings

The 1 Plaintiff/Respondent’s response.
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29. In response to the 2", 3 and 4" Proposed Interested
Parties/Applicants application, the 1% Plaintiff/Respondent
filed a Replying Affidavit sworn on 23™ June, 2025.

30. He deposes that the 2", 3™ and 4™ Pro erested

Parties/Applicants are seeking to be joi he present

proceedings but have failed to dis e

31. He also deposes that the 2"\3"™ and 4 oposed Interested

Parties/Applicants cogten t re village managers of

Kapkawa, Kipket ita villages but they have not
availed any \rming that they are residents and/or
repmse&o id villages.

5 oses that there is nothing to manage in the
salig ges as each villager manages their own families and

farms.

32.
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33.

34.

35.

It is his deposition that the position of village managers is
not known in law and therefore the 2", 3™ and 4" Proposed
Interested Parties/Applicants should inform the Court on
whose authority they are acting for, outline theS@ppointing

authority and the scope of their work.

It is also his deposition that the A\ 4™ Proposed

Interested Parties/Applicants haveSWmot attaChed any notices
and/or evidence in support Ofjtheir av ents at paragraph

6 of the affidavit in suppo ication.

It is further x n that the 2™, 3™ and 4™ Proposed
Interest tie ants have not attached any minutes

u or's report in support of their contention at

D

), 7 Of the affidavit in support of the application. He
o state that the contents of the said paragraph are

mere allegations and are not substantiated.
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36.

37.

38.

39.

He deposes that the 2", 3™ and 4™ Proposed Interested
Parties/Applicants have not attached any evidence to show
that they have the authority of over 1,000 members of their
community as alleged in paragraph 8 of the idavit in
support of the application.

In response to paragraphs 9 a idavit in

support of the application, the 1° ’Spondent sets

out the prayers sought in th aint.
He also deposes t yers sought in the Plaint are
personal in uré§andhare meant to protect and/or uphold
his prop ghts.NHe¥goes on to state that he does not in

eelkyto derail the community project as alleged by

4™ Proposed Interested Parties/Applicants.

He further deposes that if the 2", 3™ and 4™ Proposed
Interested Parties/Applicants intend to sue him for any

commissions or omissions, then they should do so in a
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40.

41.

42.

separate suit. He goes on to state that they should not drag

their issues to the present suit.

It is his deposition that the 2", 3™ and 4"\ Proposed

Interested Parties/Applicants have not d d how
they intend to assist this Court to arrivg decision as
alleged at paragraphs 11 and 12 ofgthe'a

the application.

It is also his depositian t foregoing, it is evident

that the 2", rd n 4™  Proposed Interested

Parties/Appli€ants have any recognizable stake in this
suit. \

’ hiS"deposition that he is advised by his advocates
0 ord that the 2", 3™ and 4™ Proposed Interested
Parties/Applicants are not necessary parties to the present
proceedings as they have not stated how they will be

affected by the prayers sought in the present suit.
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43.

44.

He deposes that the 2", 3™ and 4" Proposed Interested
Parties/Applicants are not going to assist the Court to
effectually adjudicate and settle the issues in pute. He
goes on to state that instead, they will unn iy, burden

the Court with irrelevant issues.

He also deposes that the 2™, 3 aRd 4™ Pr ed Interested
Parties/Applicants have not onstra whether they own
any parcels of land i@ th oned villages and even

if they do, they im, over his parcel of land and the
reliefs soug t ent suit.
He \oses that the 2", 3™ and 4" Proposed

anot joined to the suit.
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46.

47.

48.

49.

It is his deposition that the 2", 3™ and 4" Proposed
Interested Parties/Applicants have not demonstrated the

damage they will suffer if they are not joined to the suit.

He ends his deposition by stating that th , and 4"
Proposed Interested Parties/Applica tion Tacks

merit and should be dismissed wit

The 2", 39 and Pro ed Interested

Parties/Applicants to the 1
Plaintiff/Respon eplying Affidavit.

In  resp@pse&) to 15*  Plaintiff/fRespondent’s Replying
Affié x , 3% and 4" Proposed Interested
P C plicants filed a Further Affidavit sworn by Leonard
% pi Koskey on 1% September, 2025.

He deposes that he has been authorized by the 2" and 4"

Proposed Interested Parties/Applicants to swear the affidavit.
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50.

51.

52.

53.

He reiterates the averments in the affidavit in support of the

application and deposes that by virtue of being village

managers, they represent their communities.

He also deposes that the people who live e road

corridor will be affected by the prayer the plaint

as there is a likelihood that their rights will be

infringed.

He further depos b irtue of being the
representatives o afQrementioned villages, they are the
direct repr the affected communities. He goes
on to st Sn response to paragraphs 7, 8 and 9
of t la espondent’s Replying Affidavit.

I deposition that the prayers sought by the
Plaintiffs/Respondents have a ripple effect to not only
themselves but also the members of the villages whom they

represent. He goes on to state that this is in response to
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54.

55.

56.

paragraphs 10, 11 and 12 of the 1% Plaintiff/Respondent’s

Replying Affidavit.

d Parties

It is also his deposition that they qualify as Intere

goes on to state that this is in r

14, 15, 16 and 17 of the 1 Plain

Affidavit. x

It is further his it at the Court in allowing their
application en at the community that is benefiting
from tth t €ondemned unheard.

intiff/Respondent reiterates his averments in the
in support of the application and deposes that if
joined to the suit, they will demonstrate that the

Plaintiffs/Respondents averments are not in tandem with
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57.

58.

59.

public interest and specifically the communities they
represent as village managers.
He ends his deposition by stating that it is in the interest of

justice that they be joined to the suit.

Issues for Determination

The 2", 3 and 4" Proposed Int ieSApplicants

filed their submissions on 24" No while the 1°t

Plaintiff/Respondent filed hi§, submis on 25™ October,

2025, V
The 2m 3 \opo d Interested Parties/Applicants
dici jsion of Francis Karioki Muruatetu

S ublic & 5 others [2016] eKLR and

ey should be joined to this suit as interested
s they intend to protect their identifiable interest
and that of the communities they represent as village

managers.
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60. The 2", 3™ and 4™ Proposed Interested Parties/Applicants
submit that they have demonstrated their interest and stake
in the present proceedings.

61. They reiterate that they are the representative§ of Koita,

Kipketii and Kapkawa communities who ersonal

stake in the outcome of the present prQ
62. The 2", 3 and 4" Proposed Int&ested les/Applicants

also reiterate that the ongoing, constru n of the Makutano

(Junction C753) Kip iver Road is for the

benefit of their co the school going children.

nd posed Interested Parties/Applicants

averments in the affidavit in support of the

64. They submit that the first prejudice they are likely to suffer is

that the communities benefitting from the project will be
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65.

66.

67.

denied their constitutional right to be heard. Secondly, if
they are not joined to the suit, they will be condemned

unheard and thirdly, the prayers sought in the Plaint have a

direct impact on their community. \
The 2", 3 and 4" Proposed Interes ppI| ants
conclude their submissions by urgiment Q to%allow their

application as prayed.

The 1% Plaintiff/Respgnd it s his averments in his
Replying Affidavi its that the 2", 3 and 4%
Proposed | S ties/Applicants have not set out in

t
detail Iy, scop f work and neither have they

de tedhthe legitimacy of their offices.

aintiff/Respondent also submits that the 2", 3™ and
4™ Proposed Interested Parties/Applicants have not availed
the purported evidence they intend to produce for the Court

to scrutinize it and determine whether it is viable and
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68.

69.

70.

whether it will assist the Court in determining the issues

herein.

The 1% Plaintiff/Respondent further submits that ¢he 29, 3™

and 4™ Proposed Interested Parties/Applj ve not
availed any evidence in support of ' ntion™ that
public participation was conduct i \ the said
road project.

It is the 1°* Plaintiff/Respo S issions that the 2", 3™

t Parties/Applicants have not

availed a \to show that indeed a public
participati eet ook place and they have also not

and 4™ Propose e
e

fur a rveyor’'s report to show that a survey was
to the commencement of the road project.

The 1% Plaintiff/Respondent then reiterates his averments in

his Replying Affidavit and relies on Section 3A of the Civil
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71.

72.

Procedure Rules and Order 1 Rule 10 (2) of the Civil

Procedure Rules.

Francis Karioki Muruatetu and
Republic & 5 Others [2016] eKLR

2", 3 and 4" Proposed Interest

meet the criteria set out by the SUpreme Cotrt before they

are joined to this suit.

The 1° Plaintiff/R t felies on Section 107(1) of the
Evidence A | decision of Anne Wambui Ndiritu
vs Jose pkoi & another [2005] 1 EA 334
an ates, that the 2", 3" and 4™ Proposed Interested

licdnts has failed to demonstrate sufficient
in the subject matter of this suit to warrant their

joinder.
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73. The 1* Plaintiff/Respondent also submits that the 2", 3™ and
4™ Proposed Interested Parties/Applicants have failed to
demonstrate how their presence in this suit will enable the

Court to effectively adjudicate the issues in dispu

74. The 1% Plaintiff/Respondent further sub .%e o
and 4™ Proposed Interested Partie \ aVe failed to

outline the prejudice they are lik to su if the orders

sought are not granted.

75. It is the 1% Plai nt's submissions that he will

suffer prej nd 3" and 4™ Proposed Interested
Parties/ ined to the suit as his matter will not

be X itiously.

76. laintiff/Respondent concludes his submissions by
urging the Court to dismiss the 2", 3 and 4" Proposed

Interested Parties/Applicants’ application with costs.
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Analysis and Determination.

77. Having considered the 2", 3™ and 4™ Proposed Interested
Parties/Applicants application, the response thereto, the
further affidavit and the rival submissions, my w is that

the following issues arise for determination;

a. Whether David Kipngetich ard
Kipkemoi Koskey and R irchir
Too should be joined “to the it as

Interested Parties.
b. Whether David Kipn ich Mitei, Leonard
Kipkemoi Koske ert Kipchirchir

Too shou nted Ileave to file

response nt proceedings.

c. Who should osts of the application.

David Kipngetich Mitei, Leonard

b» d to the suit as Interested Parties.
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78.

79.

80.

81.

The 2™, 3 and 4" Proposed Interested Parties/Applicants
contend that they are village managers of Kapkawa, Kipketii

and Koita villages respectively.

The 2", 3 and 4" Proposed Interested i licants
also contend that they represent abo rsons who
live in their community.

The 2", 3 and 4" Proposd&g Interes Parties/Applicants

tion meeting was held

further contend that @ pu

on 8™ February, they were informed of the
constructio a ithin the road reserve limit of fifteen
meters.\

tention that members of the villages they

aljare directly benefiting from the construction of the
said road which is referred to as the Makutano (Junction

C753) Kipketii - Kipsonoi River Road Project.
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82.

83.

84.

It is also their contention that the Plaintiffs/Applicants herein
are intending to derail the said the road project which is
benefiting their entire community and most especially the

school going children around Kipketii Primary Schael.

It is further their contention that they sk ined to the

%

any orders that will be issued by this Court.

present proceedings as they will

In response, the 1% Plaintifff/Respondent”contends that the

2", 3™ and 4™ Propqsed S arties/Applicants have

not availed an e\to show that they manage

adduced any evidence to show that they represent the over

1,000 members of their community.
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86.

87.

88.

The 1° Plaintiff/Respondent further contends that the prayers
sought in the Plaint are personal in nature as is he is seeking

to protect his property rights.

It is the 1°* Plaintiff/Respondent’s contentio %d, 3
and 4™ Proposed Interested Parties ' have not
demonstrated a recognizable h present

proceedings and neither have theydemon ted how they

will assist this Court in determining the es herein.

Order 1 Rule 1 ivil Procedure Rules provides as
follows:-
‘“Fhe may at any stage of the
(o gs, either upon, or without

plication of either party, and on

ch terms as may appear to the
Court to be just, order that the name

of any party improperly joined,
whether as Plaintiff or Defendant be

struck out, and that the name of any

person who ought to have been
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joined, whether as Plaintiff or
Defendant or whose presence before

the Court may be necessary in order
to enable the Court effectually and

completely to adjudicate upon r

settle all questions involved

suit, be added.” (Emphasis m

89.

out in the application.

rest must be clearly
identifiable and must be proximate

nough, to stand apart from
anything that is merely peripheral.
b. The prejudice to be suffered by

the intended Interested Party in

case of non-joinder, must also be

demonstrated to the satisfaction of

the Court. It must also be clearly
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outlined and not something
remote.

c. Lastly, a party must, in its

application, set out the case and/or

submission it intends to mak

before the Court, and demonstrate

the relevance of
submissions. It sho
demonstrate th

submissions are n m a
replication of _, what e / other

parties will
Court.” (

ing before the

90. In the judicial Estate Limited & 5 others

v Agricultural ment Corporation & another

[20 rt held as follows;

view, for one to convince the
ourt that he/she needs to be
enjoined to the suit as interested
party, such person must

demonstrate that it is necessary that

he/she be enjoined in the suit, so
that the Court may settle all
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questions involved in the matter. It

is not enough for one to merely show

that he/she has a cursory interest in

the subject matter of litigation.

Litigation invariably affects ma
people. A judgment or order i

cases does not only aff e
litigants in the matter. |

ramifications for oth

one may very well argue tf ese
int t/Jin the

a fair argument,

others have

litigation. That |
without a

at the presence of

assist in the

the questions involved

it,”is not enough to entitle

enjoined in a suit as

erested party.
other words, there needs to be a

demonstration that the interest of

the person goes further than “merely

being affected" by the judgment or

order. It must be shown that the

presence of that person is
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necessary, so that the issues in the

suit may be settled, and that if the

person is not enjoined, the Court

may not be fully equipped to settle

the questions in the suit or may

handicapped in one way or an

A joinder may also be allow e

intended interested p a

claim of his own, Qt
tt ds

circumstances of th e

a
to be tried, or,is con ie to be

tried alongsi e claims of the

incumbe defendant.

or _joinder of an

hould not be too

this is prone to open

busybodies to be joined to

gs, merely to spectate or
e the issues in the matter.

art from the above, whether or
not to enjoin a person as an
interested party, must be looked at
within the context and surrounding
circumstances of each particular

case.” (Emphasis mine)
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91. As was held in the above cited judicial decisions, the Court in
determining whether to join a proposed Interested Party to a
suit must consider the stake the said party has W8 the suit,
the prejudice they are likely to suffer a e e they

intend to make before the Court and 3 d strate that
they case they intend to make is w
made by the other parties.

92. The 2™ 3™ and 4™ Pro
il

the case

I sted Parties/Applicants
submit that the eWnanagers of Koita, Kipketii and
Kapkawa vi s Whose members will be directly affected by
any ord de thts Court with regard to the Makutano

Ipketii - Kipsonoi Road project that the

93. The 2", 3 and 4™ Proposed Interested Parties/Applicants

have attached to the affidavit in support of the application, a
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copy of an authority to sign that they have signed and which
gives Leonard Kipkemoi Koskey the authority to appear,

plead and act on their behalf.

94. The 2", 3 and 4™ Proposed Interested licants
have also attached a bundle of black an otographs.
Some of the Photographs are of ars to be

under construction, others are of g on the said

road and one is of a building'ef Kipketii ary School.

intiff/Respondent, the 2", 3™ and

95. As submitted b st
4™ Propose \
any evi to at they are the village managers of

Parties/Applicants have not availed

the Kipketil and Kapkawa villages or that they have

itYQto appear in court on their behallf.

96. Itis important to note that their joinder is predicated on their

alleged positions as village managers and their alleged
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97.

98.

99.

representation of the members of their Community; for

which they have no evidence.

Further the Applicants have failed to demonstrat@ that they

have a stake in the present suit and/or h

will assist this court in the determinadi issues in
dispute.

The applicants have also fai to set out the prejudice they

are likely to suffer if they iffed to this suit.

In view of t or@gofifg, | décline to join the 2", 3™ and 4%
Proposed\interes ies/Applicants to this suit.

David Kipngetich Mitei, Leonard Kipkemoi

and Robert Kipchirchir Too should be granted

leave to file responses in the present proceedings.
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100. This issue answers prayers (2), (3) and (4) of the application

under consideration.

101.Given my finding on issue (a) above, the said prayers cannot

be granted. Q
C. Who should bear costs of the ¢ %

102.0n the question of costs of application, the general rule

is that costs shall fallow v n accordance with the

provisions of S 2 he Civil Procedure Act (Cap

21). A succ \ hould ordinarily be awarded costs of
less§th

an acti Court for good reason, directs

oth

Disposition.
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103.Taking the foregoing into consideration, the application
dated 17" March, 2025 lacks merit and it is hereby

dismissed with costs.

104.1t is so ordered. Q\[
DATED, SIGNED AND DELIVERED V. % RICHO
THIS 5™ DAY OF MARCH, 20

\/
\Q%S"
Q\i‘)

In the presence of: -
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Mr. Chumba for the Plaintiffs.

Mr. Chesuru for Miss Kigen for 1°* defendant

Mr. Malel for 2" Defendant/Respondent

Mr. Lesikito for Mr. Ngetich for proposed interested

party/Applicants.
Court Assistant; Mr. Joseph Makori. Q
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