REPUBLIC OF KENYA

IN THE ENVIRONMENT AND LAND COURT AT KERICHO

ELC CASE NO. 81 OF 2018

ETHICS AND ANTI-CORRUPTION COMMISSION
PLAINTIFF

VERSUS

REBECCA CHEPNGENO SANG.........vvvuuus
DEFENDANT

KENNETH C KOMEN.........cocvmvmmmmmnmnnnan b sanans
DEFENDANT

LYNNETTE JEBET RONO
DEFENDANT

WILSON GACHANJA
DEFENDANT

Introducti

ion application dated 14™ July, 2025. The

on is expressed to be brought under Section 3A of

the Civil Procedure Act and Articles 50 & 159 of the

Constitution of Kenya.
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2. The application seeks the following orders;

Q

. Spent

b. That the proceedings herein be set
aside in so far as they relate to the
hearing of the Plaintiff a
Defendant’s cases, in the absen
the 4" Defendant and
advocates.

c. That in the alternative to pra

u be

above, the Honourable

pleased to order the recall of the

Plaintiff’s a efendant’s
witnesses of cross
examinati " Defendant.
d. That e directions do issue.
e. That\the f this application be
(o]

tion is based on the grounds on its face and the

g affidavit of Wilson Gachanja that is sworn on

14* July, 2025.

Factual Background.
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4.

The

Plaintiff/Respondent = commenced

the

present

proceedings vide the Plaint dated 11" December, 2018

wherein it seeks the following prayers;

a. A declaration that the allocation to

Defendant Land Parcell LR
631/1833 - Kericho County
comprised withi Gover nt

House Number R U/HG 2 and

subsequent n 2" and
3™  Def n as irregular,
fraud n illegal and
conseque and void.

rectification of the

b. An r
@ is y cancellation of the

d all entries on the Land
gister for the suit property, Land
Parcel L.R NO 631/1833 within
Kericho County, made to the 1%, 2"

and 3™ Defendants.

c. An order for the Director of surveys

to cancel the surveys for suit

the 1 Defendant by the \
Defendant and subseque
issuance of the Lease to %
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property (sic) and compile a plan
which will be registered as the land
housing Government house number
KERI/HOU/HG 2.

d. An order of permanent injunction

against the 1, 2™ and 3™

Defendants their agents, serva
or assigns restraining them %

taking possession or in y othe

leasing, transferring,

manner howsoever from g
with the suit pro y otherwise
than by transf reender to
the Government o .

e. Costs o ] I to the suit.
f. Any er her relief the court
m‘ d just to grant.
N ant/Respondent filed a Statement of Defence
.@% arch, 2019 wherein she denies the averments in

the Plaint and seeks that the Plaintiff/Respondent’s suit be

dismissed with costs.
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6. The 2" and 3™ Defendants/Respondents filed a Statement of
Defence and Counterclaim dated 5" April, 2019 which

statement of defence was amended on 30™ May, 2019. They

seek the following orders in the Counterclaim; \
a. Payment of General damages ensation.
b. Costs and interest. <
7. The 4t Defendant/App MS Statement of Defence
dated 21 January, ) les the averments in the
Plaint and se Plaintiff/Respondent’s suit be
dismissed %

spondent and the 1%, 2™ and 3™

/Respondents gave their evidence, closed their

cases and the Court issued directions that they file

submissions.
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9. On 15™ July, 2025, the matter came up for mention to
confirm filing of submissions when Counsel for the 4™

Defendant/Applicant informed the Court that he had filed the
application under consideration. \

10. The Court issued directions that the Q)e served
upon the Respondents.

11. The application came up fdghearing on 22" July, 2025 when

Counsel for the 1%, 2 d 8" gbefendants/Respondents

informed the Co t they will not be participating in the

hearing of g :
12. The g application was adjourned to 6™ October,

2 Court issued directions that it be canvassed

h
o)

filing of submissions and on 2" December, 2025 it was

reserved for ruling.
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The 4" Defendant/Applicant’s Contention.

13. The 4™ Defendant/Applicant contends that in December,

2019, he was served with the pleadings filed in this matter.

14. He also contends that he instructed the fir juguna
Kahari & Khai Advocates who entered a and filed a

Statement of Defence on his behalf;

15. He further contends that unfortunately lost track of this
suit and did not rece n ates from his former
advocates about rass of this matter.

16. Itis his n@ this lapse was occasioned by the fact
tha x s have been filed against him in various
und’the Country. He goes on to state that the said

se from his execution of official duties as the

Commissioner of Lands between the years 1989 and 1999.
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17. It is also his contention that in the said suits, he has been
sued in his personal capacity and he therefore bears the
burden of defending each suit which has strained his ability

to keep track of the multiple proceedings filed agdinst him.

18. It is further his contention that somet

conducted a personal audit of hi d “toncluded

matters when he discovered that t res suit proceeded

without his participation.

19. He contends th e o discovered that the present suit
has reac dvanced stage with both the
Plaintiff/Respon and the 1, 2nd & 3

Defé q@ ts/Res dent’s cases closed.

20. contends that upon making the said discovery, he

sought legal advice from his current advocates and

instructed them to seek legal redress from the Court.
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21.

22.

23.

24.

He further contends that his advocates on record checked
the Case Tracking System and confirmed that the matter
had proceeded to hearing and was scheduled to confirm

filing of submissions.

It is his contention that it is in the inte ice that he

be granted an opportunity to be h examine
the witnesses who testified in his absen e goes on to
state that he should be allowed to canvass his defence which

raises substantive and t [

It is also hj ion that the Court should exercise its

discreti the proceedings and recall the
wit f examination.
I er his contention that his failure to attend Court was

not deliberate as it was occasioned by a communication

breakdown between him and his former advocates in
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25.

26.

addition to the overwhelming burden of defending numerous

suits that are pending against him.

rein are

He contends that unless the orders sought
granted, he will suffer great prejudice
permanently denied an opportunity
against the claims made by the Plaj

He ends his deposition stating that he has made the

application under consi od faith, without undue

delay and in the igteresgo

ent’s Response.

a. That the application offends the
principles of equity, Article 159(2)(b)
of the Constitution and the overriding
objective under Section 1A and 1B of
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the Civil Procedure Act, which
commands the Courts to facilitate the
just, expeditious and affordable
resolution of disputes.

b. That the Applicant and his advocate
are not exempt from the provision
section 1A (3) of the Civil Pro

Act. The Applicant had a d

vigilant on his matter %y

following up what (sic) adv S
e ant's

on record were doing. Th
failure to act with sonable diligence

cannot be allo judice the
Plaintiff.
c. That th s properly served
notice of the
ings herein as

Court records but chose

icipate.
% the Applicant has not

onstrated any exceptional
circumstances or sufficient cause to
set aside proceedings as no credible
explanation for his

nonattendance/participation has been
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advanced. The rules of procedure
cannot therefore assist the indolent.

e. That the Plaintiff will suffer great
prejudice if the proceedings are set
aside, having already closed its case,

filed and served its
submissions.

f. That the application has bee
after inordinate and unexpjlai
and the delay is preju
Plaintiff.

g. That the applicatiomyand the evidence
presented in su itgdo not meet

the threshold req r grant of the

orders s .
h. That e jcation is meant to
frustrate delay the expeditious

e

n of the instant matter, is
u merit, vexatious, and
itutes an abuse of the Court
pcess and should be dismissed with
costs to the Plaintiff/Respondent. (sic)

Issues for Determination.
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28. The 4™ Defendant/Applicant filed his submissions on 1%
December, 2025 while the Plaintiff/Respondent filed its

submissions on 21t November, 2025.

29. The 4™ Defendant/Applicant submits on ea rayers

sought in the application under conside

30. With regard to prayer No. 2, theW4" Defendant/Applicant
submits that the closure he Plaintiff/Respondent and the
1st, 2" & 3" Defenda e nts cases without his

participation constitut direct violation of his right to

hearing as N for” under Article 50(1) of the
Constitub\%a.

6% " Qe ant/Applicant also submits that the right to be
m ludes the right to challenge evidence through cross

examination.

31.
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32.

33.

34.

35.

The 4™ Defendant/Applicant further submits that he has
demonstrated sufficient cause for nonattendance. Firstly,
there was a communication breakdown between him and his
former advocates and secondly, he was overwh&med with

the numerous suits filed against him in his p pacity.

It is the 4™ Defendant/Applican n that his
Statement of Defence raises specifig, arguable points of fact
and law. x

It is also the 4" efendantfApplicant’s submissions that his
cede

Statement serves to be tested on merits and if

e

he is d a tunity to participate, the judgement

tha d will cause him grave injustice.

& her the 4™ Defendant/Applicant’s submissions that

that he has acted swiftly and there has been no undue delay

in the filing of the application under consideration.
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36. The 4™ Defendant/Applicant relies on Sections 1A & 3A of
the Civil Procedure Act and Article 159(2)(d) of the
Constitution of Kenya and submits that the Court’s primary
duty is to do substantive justice.

37. The 4™ Defendant/Applicant submits th xpeditious

disposal of suits is important, it m

will lead to a fundamental denial of

38. The 4™ Defendant/Appli a mits that if the orders
ill permanently lose his right to

judicial while the prejudice the

Plaintiff/Respon likely to suffer, is only a delay which

Ca

@

of justice tilt in favor of setting aside the proceedings.

an appropriate award of costs.

39. Defendant/Applicant further submits that the scales
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40.

41.

42.

43.

With regard to prayer No. 3, the 4™ Defendant/Applicant
relies on Section 146 of the Evidence Act and submits

that if the Court does not set aside the proceedings, then it

should allow him to cross examine the witnessesawho have
testified. Q

The 4™ Defendant/Applicant also s e'is allowed

to cross examine the witnesses wh@, have,testified, then he

will be in a position he wo have been had he been present

during the hearing. V

The 4% De a lica further submits that this will

allow himg taycha the evidence against him which is the
cor e'Qf adversarial litigation.

ard to prayer No. 4, the 4™ Defendant/Applicant
submits that if the Court allows prayers 2 & 3 of the

application, then it can issue further directions that include
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44.

45.

46.

timeline for cross examination of recalled witnesses and/or

the hearing of his case.

The 4™ Defendant/Applicant concludes his subniissions by
urging the Court to allow his application an of the
application be in the cause.

The Plaintiff/Respondent relies on (2)(b) of the

Constitution of Kenya, judicial decision of Hunker

Trading Company Li If Oil Kenya Limited

neglectful

with th

& tifffRespondent also submits that equity aids the

vigilant not the indolent.

ELC CASE NO. 81 OF 2018 [KERICHO] Page 17 of 26



47. The Plaintiff/Respondent further submits that the 4%
Defendant/Applicant slept on his rights and cannot now
invoke the equitable jurisdiction of this Court to defeat the

overriding objectives.

48. It is the Plaintiff/Respondent’'s su that™ the

discretion to set aside proceedi nded on

sufficient cause supported by a credible explanation.

49. It is also the Plaintiff/R dét’sgsubmissions that the 4%
Defendant/Appli has, n@t offered a plausible explanation
for his no \e or has he demonstrated any
excepti a%; nces for the Court to allow his

< n.

Defendant/Applicant has been indolent and should not be

rewarded at its expense.
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51. The Plaintiff/Respondent concludes its submissions by urging
the Court to dismiss the 4" Defendant/Applicant’s

application.

Analysis and Determination. \
52. | have considered the 4™ Defendant/Ap 'plic tion,
% It

the response thereto and the rival my view
that the only issue that arises for determination is whether

the application dated 14" J@ily, 2025 has merit.

53. The 4™ Defenda plicant is seeking that this Court sets
aside the p \n thts matter for the reason that the
=
\ S

Plaintiff/iRespo and the 15t 2" and 3

ts dents gave evidence and called their
in" 1A his absence.

ernative, the 4" Defendant/Applicant is seeking that
the Plaintiff/Respondent and the 1%, 2" and 3"

Defendants/Respondents withesses be recalled for purposes

of cross examination by him.
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55.

56.

57.

The 4™ Defendant/Applicant contends that he instructed his

previous advocates on record to enter appearance and file a

Statement of Defence. \
The 4™ Defendant/Applicant also contepgs e said firm
Q tatement of

Defence but failed to update him o e pregress of the suit.

of advocates entered appearan fi

The 4" Defendant/Appli u ontends that he was the

Commissioner o ndsy batween the year 1989 and 1999

and that n its have been filed against him in his

regard to the duties he performed

numerous suits strained his ability to keep track of the

multiple proceedings filed against him.
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59. The 4™ Defendant/Applicant submits that he has

60.

61.

demonstrated sufficient cause for non-attendance and his

application should therefore be allowed as prayed.

In response, the Plaintiff/Respondent sub the 4™

Defendant/Applicant has failed to plausible

explanation for non-attendance a erefore failed
to demonstrate sufficient cause forhis Court to exercise its

discretion.

In the judicial degisio ithui v Thiongo & 2 others
[2025] KE N.R he Court cited Shah v Mbogo
and Anether [ A 116 where it was held as follows;
““Mis discretion (to set aside ex

proceedings or decision) is
tended so to be exercised to

avoid injustice or hardship

resulting from accident,

inadvertence, or excusable

mistake or error, but is not

designed to assist a person who
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has deliberately sought,

whether by evasion or

otherwise, to obstruct or delay
the course of justice.” (Emphasis

mine)

62. The 4" Defendant/Applicant contend irstl his

previous advocates on record fail on the
progress of this suit and that is wh D attend Court

when the matter came up for hearing.

63. A perusal of the Cour %s that the firm of Njuguna,
Kahari & Kiaj voga tered appearance for the 4™
Defenda t/% 24" January, 2019 and filed a

Sta t

64. w perusal of the Court record shows numerous

affidavits of service sworn by one Ray Ouko Abongo who
deposes that on various dates, he served hearing notices

upon the firm of Njuguna, Kahari & Kiai Advocates. Some of
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the affidavits of service are sworn on 28™ September,2020,

8" October, 2020, 8™ February, 2021 and 7" October, 2024.

65. The Court record shows that before every hearing the Court
demanded information on service e 4%

Defendant/Applicant and was either shou s informed

o

this background that the suit proceeded

that the 4" Defendant/ Applicant h eddy It is upon

absence of the 4™ Defendagt/Applicant.

66. It is, therefore, not iNNdis Counsel who was then on
record for the % t/Applicant was aware of the
progress ofithis thankfully, the Applicant does not
tMs.

disp evertheless, seeks orders that these

b& set aside or in the alternative that he be
opportunity to cross-examine the witnesses who

have testified.

ELC CASE NO. 81 OF 2018 [KERICHO] Page 23 of 26



67.

68.

69.

| note that the hearing of this suit commenced on 29
September, 2020 and the Plaintiff/Respondent called a total

of seven witnesses while the 1%, 2™ and 3™
Defendants/Respondents have called five withess
ers a

This Court appreciates that a grant g ord S

sought by the 4" Defendant/Appli ack the trial.

This Court also appreciates that has duty to ensure

expeditious and fair dispesal of the suit as gquided by

&
Section 1A, 1B and 3A of the Civil Procedure Act and

AVAY .\ ¢

Article 159 (2) of the Constitution of Kenya.

v‘

| am, therefere, ined to exercise my discretion in favour

Drayey, ok Cross examination of witnesses who have testified.
Il be done in strict compliance with the conditions

set out in the disposal paragraph.

h

of ant/Applicant and allow the alternative
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Disposition.

70. Taking the foregoing into consideration,

the 4%

Defendant/Applicant’s application dated 14™ July, 2025 s

allowed in the following terms:

a.Leave is hereby granted to th
Defendant/Applicant to recsa
Plaintiff’s and his Co-De
witnesses for purpose
examination only.

b. The 4" Defendant/,
the cost of rec

pplicant meet

e said witnesses
which cost s by counsel
appearingsin th
e to agree as set

, the costs shall be

c. In the
out (b) o
de ined by the Deputy Registrar of

ross-examination of the
itnesses shall be done within 60 days
the date hereof and on two
consecutive days as shall be directed
by this Court.
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71. Itis so ordered.

DATED, SIGNED AND DELIVERED VIRTUALLY RICHO
THIS 5™ DAY OF MARCH, 202Q
L. A. OMOLL

In the presence of: -

Miss Natome for th

Mr. Koech fori t.3"" Defendant/Respondent
Mr. ok for the 4™ and 5%
Deden\

istant; Mr. Joseph Makori.
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