REPUBLIC OF KENYA

IN THE HIGH COURT OF KENYA AT BOMET

SUCCESSION CAUSE NUMBER E056 OF 2022

IN THE MATTER OF THE ESTATE OF RICHARD RUTTO ALIAS

KENDUIWO ARAP RUTO (DECEAS

FATIMA CHERONO ALI

PETER BYEGON 15T
PETITIONER

KENNETH @ 2D
PETIT.

RULING

1. In this , @ Grant was issued in the joint names of the

Petitioners on 2" May 2023.

The Protest
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2. Through her Affidavit of Protest dated 13™ May 2025, the
Protestor stated that together with her siblings namely
Winny Chepngetich and Betty Chepngetich, they were the
children of John Keter (deceased). That John Keter

(deceased) had purchased the entire

KERICHO/NDARAWETA/2124 from Ri (deceased)

who was the father of the Petitigners. her
stated that her father John Kete before

effecting the transfer of

3. It was the Protesto case th

hey were brought up in the
ETA/2124 until their parents

er went back home and was given

ad not fully paid up their purchase price at the
time of their father’'s death. It was the Protestor’s further

case that at the time of his death, their father operated a
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shop in KERICHO/NDARAWETA/2124 and the same could not

be accessed due to the closure of the access road.

4. The Protestor stated that the Grant was defective as the

Petitioners concealed from the court t they were the

children of John Keter (deceased).

stated that the Petitioners had a

gave this court jurisdicti@mn, to r as provided

for under section 4

the Protest. The creditors further stated that the Protestors

lacked locus standi to file the Protest as they had not taken
out Letters of Administration ad litem in respect of the estate

of John Keter (deceased).
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6. Through their written submissions dated 30" September
2025, the Creditors submitted that the Protestor’s claim was

founded on the allegation that her father, John Keter

(deceased) purchased the subject land Richard Ruto

that her father had any

land.

hat section 66 of the Law of

onfer locus standi on the Protestor

Successi id no
ain a grant of representation before.
re Estate of m/Ngarithi M/Miriti

017) eKLR.

Response
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8. The Protestor filed Grounds of Opposition dated 30™ July
2025 and stated that the Preliminary Objection did not meet
the threshold as it did not raise a pure point of law. That it
was a proper contest to facts. The Protestor further stated

that the Protestor was the daught of John Keter

(deceased), the former owner of KER O/N WETA/2124

and was currently a beneficiary of the s
9. It was the Protestor’'s casgtha d the locus to
iciary to the estate and

urvey Plan. That there

of the ownership of

10.1 have gone through the record and the following

issues arise for my determination: -

i) In regards to the Protest dated 13" May 2025, whether

the Preliminary Objection dated 5% June 2025 has merit.
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ii) Whether the Grant dated 2" May 2023 should be

revoked.

i) In _regards to the Protest dated 13" May 2025,

whether the Preliminary Objection ted 5™ June

2025 has merit.

11.What constitutes a Preliminary jecti , In the
oft cited case of Mukisa i acturing Co. Ltd
vs West End Distri 696, where it

was held that: -

n consists of a point of

n pleaded or which arises by

3s a preliminary point may dispose of the
amples are an objection to the jurisdiction
of the Court or a plea of Ilimitation or a
submission that the parties are bound by the

contract giving rise to the suit to refer the
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dispute to arbitration... a Preliminary Objection is
in the nature of what used to be a demurrer. It
raises a pure point of law which is argued on the
assumption that all the facts pleaded by the

other side are correct. It cannotgbe raised if any

fact had to be ascertained onyif wh sought is

the exercise of judicial discret

12.In Daqare Transporte i a ashi [2021]

Noorani & another v
Ratilal, Sanghani [2020] eKLR the Court
at: “For a preliminary objection
the following tests ought to be
: Firstly, it should raise a pure point of
law; secondly, it is argued on the assumption
that all the facts pleaded by the other side are
correct; and finally, it cannot be raised if any fact

has to be ascertained or if what is sought is the
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exercise of judicial discretion. A valid preliminary
objection should, if successful, dispose of the

suit.”

13.It was the Creditors’ (Salina Jerop Kipkorir and Paul Cheruiyot

Sang) contention that the Protestor | tandi to file

the Protest. That she had fai of
Administration as litem in regard t r father,
John Keter (deceased). the Protestor
maintained that s s the daughter of John

f

tu er father being the

Keter (deceased)

purchaser_o DARAWETA/2124 was a beneficiary

rt in Matemu v Trusted Society of

Alliance & 5 others [2014] KESC 6 (KLR)

held: -
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“....The issue of locus standi raises a point of law
that touches on the jurisdiction of the Court, and
it should be resolved at the earliest

opportunity.....”

15.Similarly, in Njau & 5 others v City. Cou of Nairobi

[1983] KECA 56 (KLR), the Court of A
“The term locus standi me a
Court and, con

Dictionary ] o say that a person

where he stated that the Objector’'s father, John Keter

(deceased) had purchased the whole of the subject land,
KERICHO/NDARAWETA/2124 from his father Richard Ruto

(deceased). The 1 Petitioner further stated that John Keter

BOMET HIGH COURT SUCCESSTON NO. EU56 OF ZU0ZZ - RULING n



(deceased) later sold the parcel leaving behind 0.2 acres
which they were ready to transmit to the Protestor. That the
0.2 acres had a clear road access and was marked as Plot

No. 29 on the Surveyor’s Report.

17.Although the above evidence was te sponse to a

previous Protest, this court is al

(1)__Evidence in a judicial

proceeding is\& issik a subsequent judicial

er stage in the same

e following circumstances—

e witness is dead, or cannot be
, or is incapable of giving evidence, or is
kept out of the way by the adverse party, or
where his presence cannot be obtained
without an amount of delay or expense which

in the circumstances of the case the court
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considers unreasonable; and where, in the
case of a subsequent proceeding—

(b)the proceeding is between the same parties or

their representatives in interest; and

(c)the adverse party in the firstgproceeding had

“......TO resort to previously recorded evidence

under Section 34, the proceeding must be
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between the same parties as the previous

proceeding....”

19.Flowing from the above, | have tallied the Petitioners’

evidence with that of the Protestor and i my finding that

the Protestor was a beneficiary

behind 0.2 acres
parties. The fact rs were willing to hand

over the r tells it all.

5% June 2025 has no merit and is dismissed.
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ii) Whether the Grant dated 2" May 2023 should be

revoked.
21.The law on revocation of Grants is provided for in Section

76 of the Law of Succession Act which states that: -

A grant of representation, wheth
may at any time be revoked

decides, either on appli

or of its own motion-

(c)thatthefgrant was obtained by means of an untrue
allegation of a fact essential in point of law to
justify the grant notwithstanding that the

allegation was made in ignorance or inadvertently;
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(d) that the person to whom the grant was made has
failed, after due notice and without reasonable

cause either-

(i) to apply for confirmation of grant within

ch inventory or account
tration as is required by the
of paragraphs (e) and (g) of
83 or has produced any such
entory or account which is false in any

material particular; or

(e)that the grant has become useless and inoperative

through subsequent circumstances.
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22.From my finding above, the Protestor was a beneficiary of
the estate of the deceased. | have gone through the list of

liabilities of the deceased’s estate and she (Protestor) was

not included as a beneficiary. To safegu the Protestor’s

interest in the estate which the Peti voluntarily
admitted to, it is in the interest t be
revoked and filed again a include all the

estate’s liabilities.
23.Having gonegthrough t there may be issues
subject land. Parties are
duty of the Probate Court is to
estate of the deceased. Any issues
mership of the subject land are to be
addre i e proper forum being the Environmental and

Land Court.

24.In the end, the Grant dated 2" May 2023 is revoked. There

will be no orders as to costs.
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Ruling delivered, dated and signed at Bomet this 3™ Day

of March, 2026.

HON. JULIUS K. NG’'ARNG’AR
JUDGE

Ruling Delivered in the presence of; x
Susan/Siele Court Assistant
Oduo for the 15t Protestor

Kenduywo 1 Petitione

Kenduywo 2" Petitioner

@\\
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