REPUBLIC OF KENYA

IN THE EMPLOYMENT END ﬂ'swy TIONS COURT

C}l I:KWROB 1'

'O CAUSE NO. E720 OF 2022 0_6'
)

|
f/stice Abuodha JorymTiel

(Before Hg
LE
e

KENYA BU I'tr

L]

FUR R |

1. The Claimant through its amehd m of Claim

dated 28" October, 2022 pleaded et b NS -

N &,
a. The Claimant represents the emplby8 "'_1[.-1;‘-_::"_ ecruited the

grievants into its membership vide thg l%i "T:-_ prms signed by

al/oyed by the

the grievants. That the griev.."ts-;I
1

¥ .:.t

t' -lai.. ies.
22 e Respondent

Respondent on various dates in vagiduls
b. That on various dates of Sept li
ts dated the 1+
fts the grievant

presented the grievants with Emplo Ep/ e
September, 2022 for execution whicl Seon
declined to sign for failure to adhere to the known minimum

wage guidelines.
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c. That Mr Matheka earned a consolidated monthly salary of Kshs

20,000 up until his of termlna ile the General Wages Order
of 2022 provj es nth w. ge 039 and house
aIlowan as:c wag t ory edium

nts declined to sign su

O

gcreements [ol

w@

gontracts do not

es Order. That the
B®6,304 as a consolidated
gd on the 1° October 2021

mmencement date of 1%

T, n
—-F*M.' de for the duration

':'"' 1"'-.. Reka was served

ing unlawful and discrimis

with a |l e dtagaiiFIe O .' IR /0 SRl ause for failure
ot Y ] P
to sign*the ogrtragl,so RSN, 2022 the Claimant

v15mg = g didn't meet the
Bd ought to be

wrote to the Resp® ’-..-:':.

andc
] .L"'L.

g. That it was an unfair labour pragee by

minimum wage requireme

withdrawn.
dent to allege

to issue employment contracts _ a,i_‘_ provisions of

5
'.""I.

minimum provision in the industry "l."'l‘..
h. That on or about the 30" Septemb H g

served the 15 grievants with noticé .I'-'_ EN)ismissal which
dues. That the

6s owing to the

e Respondent

was served together with their suryp
I..H

said dues did not reflect the totaliss

grievants and were rejected.

2. The Claimant in the upshot prayed for the foIIo » g against the

Respondent: -

Judgment Cause E720 of 2022



a. An order to issue directing the Respondent to withdraw all or any
such unlawful employment contracts issued to any of its unionisable

employees.

b. An Order to iss iMctin@ the Rgﬁ
the contra ﬁ

: issue that the summary dismis al@ 5
ereln iS most unfair.

d. 401,726 baig the collective terminal dugsegwing to 15
: # hs Co
3. ThegRgs } ' _

states ft

and or amend
imum legal

S t|n for unlawful loss

PResponse dated 7

aph 5 in so far as it
'.'IE' September 2022
Were -+ 2Sueae i Iii _ .'I -~ said grievants
refused to ; ] - i _:1 ; L (s ‘-. /ed to adhere to

: .
fi. The Respondent Stes M. N % got a unionisable

the known i

employee as far as the jecti h Rent union are
concerned by virtue of the St 'bt.llghe s

working in the construction indOaI™Esggmg - Respondent.

itheka was not
The said Mr. Matheka was emplo_ oY _ pondent as a
medium size truck driver, delivering ma "'-":JL-,'_.:-": he yard to the
site stores amongst other duties he was “ Il":"_ hich were not
related to the construction industry. ‘P"pl:.l .h“
subject to the Regulations of Wag : 4_1,,‘ . Construction

hent cannot be

Industry) order. KL "
iii. ~ The Respondent further stated in resp '_'{._;l'- graph 7 and 8

= T
that the contracts issued to the grievants %€ for three (3)
employees namely;, David Matheka, Mourice Mutua and Simon
Karanja who do not work at the construction industry, indeed met

3
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the minimum requirements of the Building and Construction
Industry Wage Order and other r tr}ejevant laws by complying
racts pro

as follows: -

eave of

ick leave with

i. Paragrg hl f on

ssOpposed to 21 days.

i ' @f the said contracts is very .explicit

,a'-r entitled to a maximum 46gd

K>y andyi creadfie ' WS sick leave with
i:-; Dy and ey oIS } grciitional 7 days half

Alﬁib J . - b a
[ Taairikten (ck a 54 gmmence on 1t September

ont offered to settle all the

its and paid leave

vﬁ [en contracts with

: 1"1:"'- PRt and refused to
"I-.-

iv. L 5 . i T, P/ the said contracts

was very expliCTtqi W, pe v Y jndicate that the

3 A ated hence an

attempt to clearly mislea ;‘- {is 'Hqgorab

v. Therefore, there was indeed Mg ®1n of S ract that was

introduced which is contrary o g.,. TN he provisions

provided under the Building and Ce .4.1‘11.. b

order. F i " .."";

iv. In response to paragraphs 9,10,11 a‘-'c'{ ZI jr Mondent averred

that Mr. Matheka who is heavily S R (9 hoodwink this

dustry wages

t
Honorable court that the contracts i:"u- Iy

Respondent did

not meet the minimum requirements, i rable employee

T
as has been clearly stated above.
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V. The Respondent admitted serving the notice to show cause letter
dated 6™ September 2022 but d any response received from
the said Mr. Ma l<

Vi. The Respg e conten ra a d 16 of

gl emorandum of Response in so far a / state at
% Bvonts wareggssued with the summary dismissal | r¥ on
30

eptember|208% together with the su les and further
stk E"i'.." indgéd tHes#e@gpondent rigl

e |
‘L‘ levan >
formal :

inclua oy B!

: @l/y dismissed the

9 the truth in its claim in

Bto unfair termination of the

-

i pany, it opted to

—"@aﬁ wall its employees
..';4'-

ch a suit herein has

Wcifically for the case
. Daniel Matheka,
g to the said

employees on 2™ September*g 1 the contracts

been brough
b) Some O

herein; three of the

0

were issued on 6™ September 20 W Bok cvd B 15 employees
who are subject of the proceed/ng 4,, . d to sign the
contracts, while verbally stating that i ts had some
unfavorable terms which needed to he ad d revised first;
and that they wanted all their dues 8 period worked
including underpayments for the pefgd W id before they
could consider signing the contracts. .'-i"' i

¢) The Respondent’s Human Resourca r. Noel Owino

= T
asked the said employees to point out the unfavOr8ble terms in the
contract in writing as he proceeded to compute the underpayments

as per the guiding Minimum Wage Remuneration Order. However,

5
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the said employees did not point out the unfavorable terms as
required thus prompting the sai? ondent’s HR to issue some

letters of noticego sw cpuse onfj6'ffSe :3 2 to the three
employeesgvhos c&z ere issued o Segt‘ff 22 and
the contracts were issued on 6% Septethbgr 202 e
' how ca was issued on 21° September 2022. -@g
e of the had indicated that a respdaa#®hould be

Qi .-' Cated seventy-

d)

he notice to show

g out the unfavorable terms

dason for failure to sign the

ause letters. This

azd
aring of the said

. -t
J'h% 82022,

=T ]
e Was Bl/cn a tabulation

f) On the
for the a 1 ¥ (s for the previous
period worked as pEr{y & '-t-_)rds Elf.. - L pondent company

and a hearing was condygct8g-.on eat k15 employees

ot M

g) All the said 15 employees at t Mo e Ao r il

separately.

), did not point

out the alleged unfavorable terms in SEMCQ .'-;.__ hey all gave a

i

L8 | ™
similar response that all that they dispu? -,:'L"*m;ll_-l_ » dues payable

%! :"'- ed as per the

for the previous period worked and _the A

tabulation which was provided by thefshig
h) The said Mr. Owino tried to challéQg

more time to come up with their septalt

Wand give them
on and evidence
that they had worked for the company t ._ CoSeRR iod which was
not covered in the provided tabulation but thd aIl refused and
stated that it was not their responsibility to keep records and come

up with correct tabulations. Further, they all stated that another

6
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hearing was not necessary; all they needed was a correct tabulation
from the Respondent’s HR and ent of their previous dues

before they co co del/:‘eth ofno 539 contract.

i) As at3 &_nﬁz no respons rg:l: ed from
the @ ployees as to either acceptance or

% or sigping of the contract thus prompting the s@g

ssal.

;) PR .
]) . ;lal: :
sepa i? ' 1' el i } ” after being given

. ‘.i . ( ! G by §#ion of the dues owed; it

@o/oyees in their
"

8d discussed and agreed to
hearings in a bid to unfairly

yritten contracts to

L=

— L J :
F.' J IS
—-j‘ﬁ yments.
o

i
'i L0
I"'-.. the Respondent

o

~ o

rightfully ‘.,_.L_,_ ¢ Bic o5 BRE 15 employees

because t re ek E8o for refusal to sign
-_. - ¥ & .H

the contracts; and eVey Haer-l ] settlement of the

previous dues for the perioG; Wt} ' g complaining of

before signing the contracts D 'n&‘q,ddres i aid employees

still refused to sign the contracts.

viii. ~ That there is no recognition agreem@ )e Respondent

herein and the Claimant for purposes oERlk L argaining as it

has not met the threshold.

EVIDENCE

4. The Claimant's case was heard on 1 , 2024. CW1

was Elijah Makau. He stated that he was employed on 8/6/2012
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as a general worker. That sometimes they would be paid by

cash and they were giygen f-t‘ ment by Mpesa
started in D em]%_ﬁl That the ;jc:

g:b not
reflec hey started working but the Union co
|

was théfight one. n /’
g U] Lea -
5. 1In cross- inatfonie: Cag N M ot given petty
casifl\voudh 3
v or whidl
Y
‘1% ,,‘ was given a

VAR
ouI "

contract to sigiEn IRIRCT o kAT .-'. Old him where the

%

5 be given petty cash

RViOUS service.

That the HR knew how many® : pd and knew

his dues.

&,

6. In re-examination he clarified that pr'ibr ey were paid

v 3
"ﬂh tached were

using petty cash voucher and the v'ggljg .-.'
1

the ones he was given. That he used F " g SpOORDSs of some of
..H

3%

vouchers. ____

7. The Second Claimant’s witness was Michael MW ia Rose CW2

who testified that he was employed in October, 2012 as a

8
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painter. Just like CW1 he testified that he was given the
contract which he refysed¥o S|g a t S ted to be paid
previous servige ﬁ‘s_ ey were sh jﬂ n and

Mpesa statement weSail ith the first

he wag

g prior to 2019.
|

8. He contlgged tha
1L
[ 1.

entry be ';'; /1

L
51S record show

%S he worked before

d days worked which is

-

: ?f-iam before 2018

st bour card and
. “u‘%:.,
the Responde them

[ '. lH
9. CW?2 testified that wheémh&soin < Bl \as elected a

shop-steward. That he joined®th ion ¥ and he was

aware of the dispute between thawariidn

M S
That he later forwarded the contracHghioRs
"I.

'l-m e contracts.

Respondent.

union which

engaged the Respondent. That they 'q_-i,clj'lr l!!;

1%
q. I He¥labour cards
ELH

were signed by him. That he was ¢ 1 b present his

i
Ll 1

10. In cross-examination CW2 confirrg

= T
tabulations in response to what the employer ®ered. That he

has never presented his counteroffer. That he did not give the

9
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HR the labour cards to show when he was employed and he did

not attach receipt for p n‘lr:;‘of S
11. In re-exami aUlVE Ied that he r?.‘f ckoff
forms% Septe ber, 2017. That the employer

records.

e
i°
i.

12. TheR o, .
f_ L ’

Septé ;?li_ .
'é! dent .‘l‘l_ -
=AY,
withess sta <

chief.

8s heard on 30t

U rce Manager of the

ying. RW1 adopted her

-

Yo _ﬂi‘ e Respondent’s

_‘;11 fgr evidence in

iy

13. In cross-examination™s gle spondent was

engaged in building and mll_tlon V. That the

iy

grievants were employed in diff@ i ye
N
Karanja and Mutua were employed a5 &

at Matheka,

not unionisable employees and not eql S . -ﬂ. construction
work. That the terms of engage¢ ‘__o 5
unionisable.
14. She confirmed that the drivers ferried cstr lon materials.

That they issued contracts to grievants which were dated 1

10
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September, 2022 which was the commencement date. That the

15 grievants refused t II‘:‘ }t C '.S
15. She conﬁr@ﬁ Mwania sta ?}-Cgloyed
e ref ed to sign the contract because z@b

I.

in 20} a

make @&Qvision

11 5
discipling

o
FI |

rior duration serveff sillbt from the

carimg §bulation stating

PWwas asked to provide

L
g0 working on

19/1/2019. That he worked ¥ onths. That

ororated leave was arrived at talWlrih to%
". i

It the period
worked. That they were casual emplé‘y y at the end
of the week. There were no written coqltr ""—L led.

I 'l. - "

industry. That as per Mpesa stateme . they used to

= 'l
pay in cash and signed labour cards until 2018%"When payment

by Mpesa was introduced. She could not confirm the labour

11
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card dated 3.12.2016 and from the record Mwania was

employed in 2018. SE ords. That the
petty cash vo he& akau was n }

18. She#eo ed that the summary dismissal dues
|

were bdgkdated W: difference some_wotialilihad a wage
i) B A j i
e ]
differencg :; ich yid FReEQE t #hg b derpayment of

;I
a2

sonfd k& il - .
19. Al ; Ty atheka was not working
_ﬁ* pad office. That

35 .ﬂt\ M contracts as
20 signed. {"1'"_: o Ve _:‘ cause the workers

L
gllhcnce it was a

line with the

Employment Act. That those who arsd inated.
n Ih
20. She clarified that the grievant rTe B Oty
"I.
o gl

OYR ke document

locument to

support the claim he was engaged--,lll:1r
o

before court were not produced isants by the

‘ -

N Rl

Disciplinary hearing. That the tabt 1yl
-i.

6/9/2022 to familiarize the discussions shé

issued on
ad with the

grievants. That they started paying via Mpesa from January,

12
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2019. That she was interacting with the Mpesa statement for

A!—'E\LSUBM SS S TIQ
C@ant through its General Secretary Julius @

|
SS !: s dated 29" Octobef .l

the first time.

21.

filed wriigen sub b and on the

1R
. g
issue of | e
L]

= . .
unionisable for

repffdsce™E & J B that as confirmed by
LN
L

pleadings, it had its

-

_‘ﬁr ustry. Its core
oy

\:11 Fdent however
2 u )
separated 15""" R g :-.,I_ Matheka, Simon

Karanja and Maurice BS not working

in the construction segment® and for that

reason, they were not covered by 1 IConstruction

Wages Order.

22. The Claimant further submitted:.,jl:l'lrr L 'qu', igraph 6 (a)
LS o "
Memorandum of Response, Mr. Danigiidirsko. Mg described as

.:-:h
being a medium size truck driver deli¥

T, ials from the

L]
=

= T
yard to the site stores amongst other duties asS®ned. That the

issue raised by the parties herein were not novel and he relied

13
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on the case of Kenya Building Construction Employees

Union v Vaghjlyanﬁ rprls U onment and
Labour Rela on&_ of 20 !
same @werem and in near same C|rcumstances

case wlgre the Re dent advanced the=2aall argument in

F
ployed as store
;I
& two employees were

its operations.

-

M o s-thdl sector in which
| Y ]

\‘E:.h Bnbership to a
--,i':_'l

rlevants. That the

: : .

argument by the Re3pangént kot employees

performing different roles in B&e izN Id belong to

different trade unions which was 1:"""5‘ : SRR ition.
n I'I-_
24. That the Respondent had to date*n SR against the

said decision. With this decision of t'h‘.e i "1“__ e Maureen |,
L

which was never challenged on »i & laimant can

[t

ON

confidently submit that this issue is n
a "
25. On the issue of whether the grievant8were in the

employment of the Respondent prior to the period their past

14
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service dues were calculated by the Respondent the Claimant's
position was that mo gr| vgnt in employment
before the 1 Ja‘%_ AIQ‘ That h| date
l‘:plll the_tabulations of past dues for eacg

It was ™ ' ' he-"Datiliont anaIyS|s

reflecto

r

;I

26. ¥ past served duration

as per the individual

record in its

avail proof of service/&] 2 dates in the

Respondent's records.

27. The Claimant submitted that :"""in : O Tl
employment records, the Responde'ht. *
the onus was on the employer. The'ﬂzﬁgr I!H:; "--.:1; d on Section

10 Employment Act on particulars o :. o <. That in this

.:-:h
instant case the grievants averred th H

Huty to keep

averred that

A/
;I-

employed on

= T
earlier dates than those suggested by the efPloyer. They

served under oral contracts. The Claimant relied on Section 8

15
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Employment Act, that the Act applied to both written and oral

contracts

28. The Clai nt&hﬁlﬂ"that the bS 31; ve or
l@ate of employment for all of the grieva

t. The Responde e nothing to

1 v ’_*'éf- fiead shifted the

. .

disprq¥te

lies witfdhe Respg
i1
i.

dischargg

|
5 burtjet

bugdien to provide evidence
A At e b Bates they each allege.
T o\ -
29. ) : ! ".‘-.ir ch proof to the
- 3 """'ln.lq"'-.‘:"_ll. of the

Respondent Qfr=rtljege ,~-."'- 273 _‘. stated. This was

N .Il'q

yments of each

provided through the P W tion of
here wal

:"'"-'w. 1\ mber 2018.

grievant. In these statemen® ce that the

Respondent paid salaries to the

What was more compelling was tha't L '4'4--.. ber 952891

lh-l'ri-l
'™} salaries in

was the same number used to "d,IIS'
l". .
December 2018 until September A'- e
-

e dismissals

happened.

16
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30. The Claimant had produced payment for vouchers for the

period prior to Januar Zisa-‘as}vff‘rclgh t they were in
service of the ‘es&&' IQ
31. Op h@ue of whether the grievants are entit _@e

dues cORferred b
1r.
[ 1.

Building and ConsieeCEhall\ages Order

Za

[ 4

At from the foregoing

the Clai '; religd it Act on basic

nstruction Wages Order

-

_ﬁ? ese grievants.

e b
The Res Forleyal%s the gratuit
O the oratuity

provided for i"f'-'-'.-ﬂ'i-_g, T T _:. 'deed a minimum

MR an offence.

condition of employmertey

32. On the issue of whether smissed the

grievants for valid reasons the CI at St H that in the

memorandum of response, the ..":.11;;_'.‘; ers that it
L=
"II e

rightfully summarily terminated th'g.,ls'lé he .‘-‘-i- he grievants
1 7 "

because they had no valid reasomg :

a1 me
contracts. Claimant relied on section $oslR Dloyment Act
F

-‘_Fm. e to sign the

= T
which governed summary dismissal. The empl®fer had thus a

17
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right to allege that failure to sign the contracts by the grievants
constitutes a justifiablegor Igwful g issal.
33. The Claimgnt ;&_ it at Sectlon ASOfi-l uired
son fr dismissal be a fair reason to

._ (WS

oh. The Respondent aHEcallhat failure to

that spfsh

dismissdkor termige
i i |
[ 1.

sign the tra

erminating the
fe grievants was that
. 2 as the start date, yet
fre-enalh 7 years before

L)
Lni:r ;, not take into
account the p EE'*T"—'E-,,_ goferglete ™y Iess benefits than
4 .
gk c past served

.

those duly owed the gri

service.

34. The grievants had valid griev \
h = IH-

ignored and summarily terminated thel 1,1;.1 S ployer could

L0k

easily wait to redress the issues of Rasise 'ﬂ.gﬁ benefits first
1% :

Respondent

before the grievants could sign thek te hich they all
-.'1‘
indicated were ready to sign upon cleis pir past dues.
a "
35. Indeed, in the above cited cause Ké&fya Building

Construction Employees Union v Vaghjiyan Enterprises

18
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Ltd (Employment and Labour Relations Cause 286 of

2022) [2023] KEEL LMf}F ] ordered the
Respondent t@i *‘h ast serve&si”-i.l ¢ two
he written contract it offered them

|
dischaghe

grieva

alternatixe e said contracts f]

36. finds that the

Mrden under section 47

Re i-no=
nfair.
-I

E“ t th
37. On the othe| S S ﬁ ates Ondieki
Mogambi & ASSGEIEgN . SLITRITIS _‘ 3 ed 23rd November,

L
@hcka, Mourice

Mutua and Simon Karanja are yees counsel

ignisab '
submitted that they were not U fagigab ol

'h. .
Claimant. That from the memorandu'm '51:"

the hearing, it came out clear that'-J;lh 3
I 'l. L
employed as general drivers who K¢ LS drive any
R a

vehicle for any assignment that thd :

yees by the
e and during

'Lg, evants were

- en including

driving the Managing Directors of the Resp® dents hence

were not working in the construction industry. Counsel

19
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therefore contended that the said three grievants cannot be
unionized by the Claigan ere| 5 bers solely are
drawn from p@h@ in the cons t| That

the % did ot have the locus to bring the

beha the t should be

'I'il
h

dismissdi
]
vants were summarily
hat the grievants were
“BrQlcss was indeed

)
,.. n accordance

with the laid ¢ Counsel relied on

section 43 of the Emph} of summary

dismissal and the grounds for's

39. Counsel submitted that fro ce Dby the

EY, -

L ..l'"

"t."l-...

. i 11.1 e

refused to obey a lawful commaird vifgetl A8k se of their

1

employment without a valid ‘lei figt-"gowever, the

.:-:.
T R

Respondent’s witnhess, it was evidentt ants wilfully

Ty

grievants herein refused to sign ing that the

ooy "
contracts had unfavorable terms, which unfavof@le terms they

refused to point out when asked to.

20
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40. That later, the said grievants changed the goal posts and

indicated that they ntey all t WS nal dues to be
settled before@é&lh contracts. :jt? g?tlons
them they refused the same, indicati

|

ik

were @

date of Rmployme ed to calculate the=-{{iusillvas mcorrect
-'-..-__ o :
as they i:.,; een Ringsies
41. St HEY WE L : ee that they had been
a‘*h‘ ed my =1o] L resource manager who
g .

had just jo

jofngd £6 30 ecc-tal records which
o = . 3
were avad 'F.hé“ ] g ] 0

'--""-'r-. roof In the

"'-..

o " . X .
C|rcumstance ng _' -_H any alternative

= L
but to issue them witFM{hgTOti ilbse |etters and

em.

42. Counsel further submitted M t that this

information was provided at the tlmé' O "Tl._k. case and at

‘2-“
z"*

the time of hearing, the same did not,ln fact that the

grounds for summary dismissal werg (> (MY refused to

¥
provide the said information during 3

a.
-i.
i

R caring when

requested by the Human resource manager.
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43. That it was thus evident that the grievants were summarily
dismissed because t ‘r}]" e the contracts
without prowd@hkwlﬁg because ?ﬂ asked
to proa#d C|al | formatlon which could have sub J@

lly and intentiong

their actigns, the bd hence the

g
Respond¢ -‘- A g IR\ dismiss them

ant was entitled to the

_‘ﬁﬂ" claim counsel

e tled to the

compensation ""-"-,._ nescls ST _: wmg reasons: -

remeles

submitte o=- . ALY

L .H
i. prayer (a) and%} Wi g contracts and

o gﬁtena

herein were summarily di s d

amending the same e grievants

e same had
been overtaken by events.

issal being

ii. Prayer (c) and (e) on S*E'

unfair was also untenable ag;
I..H
-E

foregoing submissions that theka

ment from our
dismissal was

proper and the reasons were valid.
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iii. Prayer (d) had not been in any iota substantiated by

the Claimant relL bs
45. Counsel s m:&_&'r deed he wh ?f@rove

The havm failed to prove its claim, couns

‘qw be dismissed with
I ‘f

w,
a2
ge

that the'glaimant’

46. ' el Pfdered the pleadings,

counsel in support and

opposition _’ﬁ* so considered
authoritiem 55 ﬁ‘#
'F.-.* . " .r '_.'—l-.
| | Qg 'y

=9 Ul

i

47. The court hgssaSrm "; maln issues for

%

determination which aresi

a. Whether all® nionizable

grievan '

for representation 1.""' Ia|

b. Whether the grlevaﬁt -;;'\-.
il ."'Ih
:'-

Ei‘.’j cWto the reliefs

s

B
'_._‘.
[ 5

r

dismissed by the Respo e

C. Whether the CIa|m 1-

sought.
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Whether all the grievants were unionizable for
representation by the Claimant.

48. The Respo ed.[EBat t rUlS'a at is David
Matheka, &\ua and Simon Karanja WTJ inYokved
in th%l onstruction industry sineg- the

drlveijg ky constructje 1"'"‘.-- als as well as

engagefit®
=

ferrg |

ji -- h‘l; N L ..‘- ed by the Claimant
the court_liefein .. : ..Zg:‘ -*ﬁh Lase of Kenya
Bmldlng Cons .‘h. -, .‘:':s Vaghjiyan

S
td "lﬁ-l-m.

oY %
[J (]

!

.l1l | o
.l. " -

| KEELM

dents using other

lvere not unionizable for

™ -

k3bour Relations

Enterprises \
% N

Cause 286 of 2022) (20049 Rimilar parties

where Lady Justice Maureeh Orivango that what

mattered was the sector the employ 1.. as d in and not

&,
-|.

i it could be

::_.
incorrect to have employees join d| feran h"

Jl
due to the duties they performe ?FF&‘-

'l. [
=
stands and the Respondent never cha el

the duties performed by the emplo }'L :
n one sector

on therefore

! ¥ said ruling.

All the grievants were therefore unionizable and the Claimant

had locus to represent them.
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Whether the grievants were unfairly dismissed by the
Respondent.

49. In th|s inst@in %ﬁLnoJl'n!'J&Sthi f vants
were B s ent S employees and the Respondent %

dismiss®& them fusmg to sign emptOuEnt contracts
.l!... i :
which it |=‘.':._ od ag, UigiEeeley | e oS provided for

Act. The grievants on

they did not sign the

-wq:-r ovision for the

the contract

which was 1EZSSw T o |sagreed with
™,

I.H. = Lt ) N
RED wWas Ta N

R/C g_.qlrbef ?
50. The Respondent alleged that Metofic g _

M e
evidence of their earlier engagements ,"“_-J,Ig_-_l';-- new Human

tabulation of their due ) January 2019

yet they alleged they were erf§

not provide

Resource Manager was relying on reglzor -.I- _q. ed. That the

evidence of earlier engagement & itement and

Labour cards was produced onIy i dg: during the
b

disciplinary hearing. This fact was conﬁrme f¥he Claimant’s
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witnesses that they did not furnish the evidence stating that it

was not their respon&ﬁﬁro}cwﬁ ent records.
51. The stan@_ iIn  employ gcﬂ well

goverpe ectlo 47(5) of the Employment Act

employég_has a d prove that termjpafiQaiilhich is unfair

I.I'i' |i ‘ A f =
) . &
occurred ‘;; L& FIE ,',r_* m Sene reasons for

;I

PDute that the grievants

eptember 2022. The

_‘#ﬂ"* case of unfair

e they were

dismissed andEfiie WA 'ilg.:'" e __“. ondent to justify

52. It is also now a wel®es [ ' le that for

termination to pass fairness a' Id be both

substantive and procedural fairness"® ber of cases

"I"I

supporting this position including but-q?b e S the case of

Walter Ogal Anuro v Teacher ommission

.::a b

[2013] eKLR.

53. Section 43 of the Act requires the emplo to prove the

reasons for the termination which reasons must be valid and
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fair and the employer must have believed them to exist and to

cause the terminationgof e err‘m]'lctii.' ilure to prove the

reasons for @%t&'l“employee ojt?a]. unfair

der section 45 of the Act. This was cIeQ d

| hemweno Kiptui-{:Jya Pipeline
i@ ?""f fstated that-

. 3N exercise their right to

gre must be valid reason or
duct, poor performance or

termipédi

in the Cgge of M

1.8
L
C 8

.....

. 5 "'i-.'."l.!l'
et "}'i fefused to obey

-.‘l.

-, S
lawful command&s Wwiiic Seeyon 44(4) and
=
could lead to summaidisn h finally did. The
‘13;‘ i \

grievants refused to sig Rihich did not

provide for dues past the starigdats st ember, 2022
when most of them were employed P& f'_ : date. When

L

they requested to be paid their previous; . Respondent’s

calculations only captured January,:-“'Z e grievants
alleged that they had worked -::3..1_ 2019. The
Respondent alleged that it requested t s to provide
evidence of past engagements and they did not.

27
Judgment Cause E720 of 2022



55. The court notes that the responsibility to furnish

employment records i on Lj& r section 74 of
the Employm t A‘_B as upon the ve or
disprquxte act 0 employment when the employ

aature. T |
.l!...

employeg

56. heffgrie?
being earI| '

upon the AR

oral in

urt has held that=ifall believe the

yord brds to disprove

% employment.

e of their engagement

-

) _‘ﬁr pondent it was
= 'ﬁ-.,,

o IhpIs, 't‘-. * t records and

iy

not the griev to terminate their

o 1

A ghtfully earned
dues during the oral engage

57. The test is usually whether -, - :
". i

N4
P

by Lord Denning in the cited case o'f:prt sTRLeWand UK Ltd
1% "

bloyer would
I'I-_
'..1:

as was held

terminate the employee based on the

L

v. Swift [1981] IRLR 91 stated:

.:-:I ¥

. |

Sl
.- .
'.L i ers to dismiss

..' him, then the
dismissal was unfair, but if a reasonable employer might reasonably

‘The correct test is: Was it reasonable f0

him? If no reasonable employer would have dismi?

have dismissed him, the dismissal was fair. It must be remembered
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that in all these cases there is a band of reasonableness, within which

an employer might reasonably take i:i; another quite reasonably

take a different vj tegre mlss the man.
The other qujfe r'ei_o p him o e quite
reason was quite reasonable to dismiss nGZ‘e

% st be uphgl/d as fair even though some other en'@ceqrs
may have dism|i? him”

58.  This F‘}
gth :-:I*
ﬁ!Lc the
i

Responde

not he letter dated

pondent to desist from

rted contracts after the

_‘ﬂ‘- b Matheka. The

o S, {I ontracts had
o s

-,,;Ao went on to

k'
oroceed with their hara3ds s N Cisciplinary

issidg . the
. ""_‘-.- 0 = . 1
therefore takes the view that thegg porgg id not have
LN
LY .y
"'-"'-. " they raised
L 1..-'
il ."Ha gjn  the new

Claimant

processes and summarily disR s. The court

valid and fair reasons to dismiss the g'?i
r

valid reasons why they were uﬁﬂvjl'.l"
1

contracts. o
':!.l.l il
59. Regarding procedural fairness S "';-. of the Act

= T
provides for notification and hearing before termination on

grounds of misconduct. It requires that an employee be
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explained to, the reason for termination in a language he
understands and cogsid the rp 3 ions by such
employee wh@gh@ an employee esent

Ismissed the

during Iananon
60. The%

grievants }-’ .. . ' _ S cd them with
shq ‘ Ca .=
J or fo

e

gave them ::E':';'-‘-'-n“

earings which were

nt did not address the

' .'-q’* proceeded to

it B
""-q.,!'r"-n.'“'f Respondent

ond to the show

grieva nts

summanl

L
" %

pndent alleged

cause letters which wa

that the grievants did not resg ause letters

when it gave them short period 1""11. D NdY levants were

not given adequate time to attend th'e A 'g"i hearing and

"‘-l
."-"
= 1..-'

gy during the

b

3 (R
6l. In Kiilu v Isinya Resorts Limitedil -___ D22 of 2021)
i

the tabulations they were againsf-,\ll\l{e
1

disciplinary hearing.

o .
[2022] KEELRC 13240 (KLR) it was held that;,
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An employee is entitled to be given adequate notice to respond to a
show cause letter and adequat @to attend a disciplinary
ryym

hearing/meeting. /sc1 li st be clear on
the issues dfscus nd mus in cat wgaather the
g/ven an opportun/ty to be hea @

'!'> . J . . . ¥
Issuhgtobe discybdeq aangisciplinary &g

= ]
iﬁ; caushis o
Q.U M0 C

be the same as

r

in the

PPt did not give the
fo given short period to

o ime to prepare

for the “hesusitee,~ Q q* = falrness was
J" ' : o, k'
! 4

emphasized hgZTle ya Union of

kT

Commercial Food EF’ £\ %

Meru North

Farmers Sacco Limited [20s

Section 41 of the Employment AcCtalss#ioyche# N datory terms.
: ry provisions,

as the affected
23

l*" G scnce of their
‘Jr Va

Where an employer fails to fo//ow_ ._._. ,__

whatever outcome of the process is bourid v
employee has not been accorded a hearing

Sy

b3

union representative.

63. In conclusion this court finds ."'E!"-_ ._g Ints’ summary
3 i‘
sengifocedurally.

dismissal was unjustified both substanti

Whether the Claimant is entitled to the reliefs sought.
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64. Having established that the grievants were unfairly
dismissed the court proceeds to find that they are entitled to
compensation for unfair termination under section 49 of the
Employment Act. The court is guided by considerations under
section 49(4) of the Act. The grievants had served for diverse
dates and the summary dismissal was unfair. The Court
therefore takes into consideration the period served by each
grievant with 1%, 12™ and 15 grievant employed in 2021 being
awarded one month salary, 2" and 9™ grievant employed in
2015 six months’ salary, 3™ and 10™ grievant employed in
2016 five months’ salary, 4" and 8" grievant employed in 2018
four months’ salary, 5, 6" and 14" grievant employed in 2019
three months’ salary, 7™ grievant employed in 2020 two
months’ salary, 11 grievant employed in 2014 seven months’
salary and 13" grievant employed in February, 2022 one month

salary.

65. On the claim for notice pay this court notes that the
Employment Act under section 35(5) provides for one-month

notice pay. The grievants are therefore entitled to one-month
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notice pay since there was no notice given to them and the

purported summary dismissal found as unjustified and unfair.

66. The prayer for service pay is also justified since the grievants
confirmed that the Respondent did not remit NSSF or any
pension. The grievants did not fall under provisions of Section
35(5) and (6) of the Act which is exception if they were

members of NSSF

sgRderpayments this

court nge % A u.-mg" djuries and the
: ™ "I:..L

claim thereon olighitoda®.H L i 'St Bymonths after
o R R e
. = . {7 |q_i P '
cessation of emploe DR & Mler section 90 of

the Employment Act. Bovants  were

terminated in September 202d he i him made in

October, 2022. This was within the 1, (Mo iq_ o
n "'."'I-...
r

ation period

hence the same can be entertalned._
68. On the entitlement to leave, the '. 8 fRad a duty to
produce records that the grievants -. their leave by
producing leave application forms. Fa fjoduce those
records entitles the grievants to unpaid leave which is an
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entitlement under section 28 of the Employment Act and is
pegged at a minimumgof Lwo}' USa equivalent to
one month’s s@_

69. Op e of ynderpayment of wages, the grlev

70. In conclusion the Claimant’s cIim is hereby found
merited and is hereby allowed with costs as tabulated in
the memorandum of claim in terms of notice pay, leave
pay, underpayment, service pay and damages for unfair
termination as shown above being Kshs. 3,401, 726/-.
The Court further awards compensation for unfair
termination as tabulated under paragraph 64 of this

judgment.

71. It is so ordered.

Dated at Nairobi this 2nd daygm

Delivered virtually this 2nd day of March 2026

Abuodha Nelson Jorum
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Presiding Judge-Appeals Division
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	Whether all the grievants were unionizable for representation by the Claimant.
	48. The Respondent alleged that three grievants that is David Matheka, Mourice Mutua and Simon Karanja were not involved in the Building and Construction industry since they were engaged as drivers to ferry construction materials as well as ferrying the Managing directors of the Respondents using other vehicles. That due to their duties they were not unionizable for the Claimant to represent them. As submitted by the Claimant the court herein determined this issue in the case of Kenya Building Construction Employees Union v Vaghjiyan Enterprises Ltd (Employment and Labour Relations Cause 286 of 2022) (2023) KEELRC with similar parties where Lady Justice Maureen Onyango found that what mattered was the sector the employer was involved in and not the duties performed by the employees. That it could be incorrect to have employees join different unions in one sector due to the duties they performed. This position therefore stands and the Respondent never challenged the said ruling. All the grievants were therefore unionizable and the Claimant had locus to represent them.
	Whether the grievants were unfairly dismissed by the Respondent.

