REPUBLIC OF KENYA

IN THE ENVIRONMENT AND LAND COURT AT KERICHO

ELCA NO. E0O09 OF 2024
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APPELLANT
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%
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I arising from the judgement of Hon. Boke
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APPELLANT

" July, 2024 in Bomet CM ELC Case No. E030 of
2023)

UDGEMENT.

INTRODUCTION.
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1. By a Memorandum of Appeal dated 18" July, 2024 the

Appellants challenge the decision of Hon. Boke CM in

Bomet CM ELC Case No. E030 of 2023.

FACTUAL BACKGROUND \

2. In the subordinate Court, the Res a uit vide a
Plaint dated 17" August, 2023<where|

following orders; \
a. An order th t iff is the

registere e \proprietor of 0.4
acres I registered as
Kericho/S 18.

b. ne injunction restraining

ndants by themselves, their
servants and/or anyone
iming under the Defendants from

ering, trespassing onto, interfering
with and/or any other manner dealing
with the church premises and the

property thereon.

sought the
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c. An order directing the Defendants to
surrender to the Plaintiff the sale
agreement for 0.4 acres of the parcel
registered as Kericho/Segemik/ 818.

d. General damages for trespass.

e. Costs of the suit.

f. Interest on (d) and (e) above at
rates.

g. Such other relief that thi
Court may deem fit to gr

3. The Appellants filed th tat@ment of Defence dated 22"

September, 2023 wherg t led the averments in the
Plaint and sou tRat spondent’s suit be dismissed
with costs.

4. al Magistrate delivered judgement on 16"

m 4.The judgement was in the following terms;

a. Prayer (a) not granted for no
registration as owner has been
proved for no title deed or lease hold
title has been produced. Thus Court

ELCA EO09 OF 2024 [KERICHO] Page 3 of 27



cannot declare Plaintiff as the
registered owner of the Iland as
requested by the Plaintiff. (sic)

b. Prayer (b) on permanent injunction, is
hereby granted as prayed. However, it
does not mean to stop Defendan
from attending church servicé
fellowship/worship like a :
normal

worshippers/attendees/gaoers.
r

c. Prayer (c) regarding surre sale
agreement, w t prosecuted
therefore abando S

d. Prayer (d),on al damages not

granted al damages has
been ro&
e.C th and interest at Court
% d from date of this

5. gellants being aggrieved by the said judgment

approached this Court by way of Appeal.
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6. The appeal was admitted for hearing on 17" September,
2025 and the Court issued directions that it be heard by way
of written submissions.

7.

judgement. Q

THE APPEAL.

8. The grounds of appe a%,
a. The learne i agistrate grossly
herself

misdirecte in ignoring the

t
principles nets of law applicable in
’\ e principle of permanent
ti by granting the Respondents
anent injunction against the

ellants despite her own finding that

ey did not prove ownership of the

land. (sic)

On 25" September, 2025 the appeal w e ed to
confirm filing of submissions and erved for
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b. The Learned Trial Magistrate's decision
is against the weight of evidence and
the law applicable in the circumstances.

9. The Appellants prays for orders that;

injunction as against the

aside.

b. Costs of the subordinate C suit (sic)
and this App bey, awarded to the
Appellants.

Cc. Such ot further, incidental,

alternati quential orders and
reliefs as t ourable Court may deem

exp

2025 while the Respondent filed its submissions on 27" June,

2025.
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The Appellants Submissions.

11. The Appellants submit on the following issues;

a. Whether the trial Court erred in law
and fact by granting permanen
injunction to the Respondents herein.

b. Who should bear the cost both

lower Court and at the High Q
12. On the first issue, the Appellants stmit t efore the trial

Court, the Respondent did t produce any document to

prove that it was the, o and where the church
stands.
13. The App also mit that the Learned Trial Magistrate

Respondents did not prosecute prayer C in

hich sought for surrender of the sale agreement
s therefore deemed abandoned.
14. The Appellants further submit that the Respondent produced

the following documents;

a. Exhibit 1 - Demand Letter
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b. Exhibit 2 - Receipt of payment.

c. Exhibit 3 - Letter from the Senior State
Counsel for registration of Society dated
9" May, 2024.

d. Exhibit 4 - Copy of Annual Returns.

e. Exhibit 5 - Letter from registrar

confirms the current leaders.
f. Exhibit 6 - Copy of Certifica irm
that the church is registeQ
15. It is the Appellants submissions the documents
produced by the Respon re to the registration and
ownership of the €hurciyas'@ society which issue was not in
dispute. \
16. It | \ ants submissions that the Respondent
% it proved trespass as per the document

17. It is further the Appellants submissions that the present

to the application dated 17% July, 2023.

appeal is not from the application dated 17 July, 2023 and
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therefore the documents attached to it could not be relied on

to prove the claim in the main suit.

18. The Appellants submit that in any event, the said@pplication

was compromised and orders of status quo |

19. The Appellants also submit tha

parcel of land.

20. The Appell f efsubmit that Paul Cheruiyot Rono
1

testified a@mitted during cross examination that

he 1ot Yroduced any documents to show that the
owned the land where the church was

con ed.

21. It is the Appellants submissions this was also the finding of

the Learned Trial Magistrate.
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22. The Appellants rely on Sections 107 & 108 of the Evidence
Act, the judicial decision of Miller vs Minister of Pensions
[1947] 2 ALL ER 372 and submit that the Respendent did

not also prove trespass.

23. On the second issue, the Appell at?since the

Respondent failed to prove its caseyto the required standard,

then the Appellants ought totave been"awarded costs.

24. The Appellants tEir submissions by urging the
Court to allg | as prayed.
e R o nt’s Submissions.

dent submits on the following issues;

ether the trial Court erred in law
and in fact by granting the
permanent injunction against the

Appellants.
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b. Who should bear costs of this
appeal.

26. On the first issue, the Respondent relies on the judicial

Limited versus Kimani [2023] 2C LR) and
submits that the Learned Trial Magistr

the right to sue for trespass.

27. The Respondent that it was an uncontroverted

S
fact that it chase e suit parcel of land and had

always V jon of it.
S nt further submits that it attached
v% phs of the defaced church sign posts which were

marked as annexture “PR3a-b"” to the application dated 17"

28.

July, 2023 that proved trespass.
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29.

30.

31.

32.

It is the Respondent’s submissions that the trial Court
granted the permanent injunction to protect the church

property from being wasted.

It is also the Respondent’'s submissions t ship of
land is not a prerequisite for graiii permanent
injunction.

The Respondent reiterates “that it p d that it was in

possession of the suig p nd the trial Court was
satisfied as the validi the sale agreement and therefore
the perman inj was properly granted.

It i \ espondent’s submissions that the 2", 3,

th pellants did not give evidence and the 1*
who testified did not have the authority to testify

on their behalf.
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33.

34.

35.

36.

The Respondent relies on the judicial decision of Stephen
Gachau Githaiga & another v Attorney General
[2015] KEHC 655 (KLR) in support of its submissions.

The Respondent submits that costs follow the eWent and it

should therefore be awarded costs of the ap

The Respondent concludes its s

Court to dismiss the appeal with ¢

ANALYSIS AND DETER

37. The role of the Appellate Court was stated by the Court of

Appeal in the judicial decision of Gitobu Imanyara & 2
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others Vs Attorney General [2016] eKLR. It was held as
follows;

“An appeal to this Court from a trial

by the High Court is by way of retrial
and the principles upon whic
Court acts in such an appeaq

e
settled. Briefly put, they his
e,

Court must reconsider t

5

dr
conclusions though it\should always

bear in mind that. it has her seen
nor heard t it and should

make due allo In this respect.”

evaluate it itself a own

38. In Abok } era T/A A.] Odera & Associates Vs

John Patri i T/A Machira & Co. Advocates

[2 LRyhe Court held as follows;

“This being a first appeal, we are
reminded of our primary role as a
first Appellate Court namely, to re-
evaluate, re-assess and reanalyze
the extracts on the record and then
determine whether the conclusions
reached by the learned trial Judge
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are to stand or not and give reasons

either way.”

A. Whether the Learned Trial Magistrate erred in issuing

a permanent injunction against the Appellant

39. The Appellants contend that the Lea d “W§riah Magistrate
erred in issuing an order of permanen ion and yet
she found that the Respondent had ved ownership of
the suit parcel of land.

40. The Appellants sub e Respondent did not prove

that it waslin p S of the suit parcel of land and
neit o espass and submit, therefore, that the
ial

agistrate erred in issuing an order of

2ntinjunction.

41. The Respondent on the other hand submits that the Learned
Trial Magistrate found that it had the right to sue for

trespass.
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42.

43.

44.

The Respondent also submits that ownership of land is not a
prerequisite for issuance of an order of permanent

injunction.

The Respondent further submits attached

23 which
posts. It is the

photographs to its application d
photographs were of defaced ch@kch si
Respondent’s submissions t the sai otographs proved

trespass. V

It is also th spopdant’'s submissions that it proved that it

was in p io he suit parcel of land.

b) of the Plaint, the Respondent sought the
order;

“b. A permanent injunction
restraining the Defendants by
themselves, their agents, servants
and/or anyone claiming under the
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Defendants from entering,
trespassing onto, interfering with
and/or any other manner dealing
with the church premises and the

property thereon.” \
46. The Learned Trial Magistrate held as fol n the last
paragraph the judgement delivered on 4;

“Determinati x

I have co e Plaintiff and
defe

including written

filed by both counsels
not in dispute that the
ought the Iland in issue.
Th h DW1 puts it that the church

imr included hired the land, it does
not matter because if it was hired it
was hired in the name of the
plaintiff/church or if it was bought, it
was bought in the name of the
church. So the plaintiff is the lawful

owner or occupier or possessor.
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Whether or not the church has title
deed or land sale agreement, we have
not been told that the church has a
land tile deed and none has been
produced. It is however claimed that

the sale agreement is wi

Defendants.
It is then clear that no d as
been availed to pro ntiff

trespass and right

ving purchased the

for trespass.
ts have denied trespass

and have claimed that they are

orshippers in the church and they
do not hold leadership positions and
that they only preach if the pastor of
the church allows them to do so. It is
also clear that from (sic) evidence on

record there may be Ileadership
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wrangles in the church as DW1 has
admitted in his evidence on record.
But the case before Court is about
land therefore Court (sic) will restrict
itself to the orders sought.

Regarding prayer 1 that asks

title has been produc
prove that g, Plaintiff (sic) is the
t prayer is

granted.

for a permanent

I have already stated

does not have to prove

in order to prove case of

ss, so even if Plaintiff (sic) has

ot produced title deeds and even if

Defendants have denied that they

have trespassed, | find it being in the

interest of justice to grant that

prayer, in order to protect the suit

property from wastage in case
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someone would like to trespass or to

continue trespassing. (Emphasis

mine)

That does not however mean that

Defendants (sic) have been stopped

from attending church servi

PW1 the church chairman e

that defendants (sic) are ere

their church memb Q urch
b 2

services however, should

authorised by  the owners of the

church an ones that are

n

conducted. in n that show or
exhibi espas

As

ectin ndants to surrender the

ement, PW1 did not talk

a it,” and DW1 did also not talk
o

it. So we do not know whether

er ¢, an order

efendants (sic) have the said sale
agreement or not. | will therefore
leave the issue that way to be
handled by the parties themselves for
they are the ones who know where

the sale agreement is.
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Prayer (d) on general damages for

trespass, no damage has been proved

therefore | believe that once an

injunction order is granted it will sort

follow the event (sic).

I therefore enter judgment
of the plaintiff against th

as follows...”

47. | am inclined to first address the quéestion Of trespass and its

bearing on the orders of manent injunction.

48. This is based o % s submission that Respondent
did not prove thak itfwa® in possession of the suit parcel of

t prove trespass and submit, therefore,

Trial Magistrate erred in issuing an order of

2ntinjunction.

49. In her analysis the Learned Trial Magistrates observes that
the Appellants are worshipers and further observes that the

allegation of trespass might have been fueled by leadership
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wrangles in the church as admitted by DW1- a witness
before the trial court. The Learned Magistrate then, and
rightly so, declines to comment further on these wrangles

and addresses each prayer sought in the plaint.

50. From the judgement, it is apparent th %ne "
Magistrate found that the Respon tha ght™to sue for
trespass and observed that they Appella denied the

allegations of trespass.

51. It is evident, ther t€the Learned Trial Magistrate did
not make \whether or not there was trespass
a and apart from mentioning that the

aving trespassed onto it and that the

52. It is also important to mention that the Learned Trial
Magistrate declined to award damages for trespass. This

further supports my finding that the Learned trial magistrate
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53.

54.

55.

did not make a finding that the Appellants trespassed onto

the suit land.

| shall now interrogate whether the Learned trial Wagistrate

erred in issuing orders of permanent inju inst the
Appellants. Q
veal

A further reading of the judgment t the Learned
Trial Magistrate issued a permanent injunction in the interest
of justice in order toerot property from wastage

in case someaq / to trespass or to continue

trespassing(

The of eal in Mohamed Ndoge v Mohamed Golo

others [2015] KECA 184 (KLR) held as

“As opposed to an order of temporary
injunction issued provisionally before
the court has had the opportunity to
assess the merits of the application, a
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permanent injunction comes at the

end of the trial after parties have

presented evidence and been cross

examined on their rival claims. A

temporary injunction serves

preserve the subject matter i

quo during the pendency of

follows, therefore that t
proof in either case
At the interlocutory

on a prima faci

is satisfi preponderance of

t irreparable harm,

ted by an award of damages,

sence of injunction, will be

joned. At the interlocutory stage
e threshold (prima facie) is lower
than that expected at the trial (on a
balance of probabilities). See Giella v
Cassman Brown (1973) EA 358 and
Mrao Ltd v_First America Bank of
Kenya and 2 others (2003) KLR 125.”
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56. In the above cited judicial decision, the Court of Appeal held

that a permanent injunction is issued at the end of the trial

and after parties have presented evidence. The Court of
appeal further stated that it is issued in i Nere
there is evidence that irreparable harm, r dagnhage
which cannot be compensated by an ages will
be occasioned.

57. | find that the Learne ial istrate erred in issuing
n in the interest of justice

to protect the suit property

58. Th on when a permanent injunction is issued and the
purpose for which it is issued have been set out succinctly in
Mohamed Ndoge v Mohamed Golo Ndogo & 3 others

[2015] KECA 184 (KLR) Supra.
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59. This ground of appeal therefore succeeds.

B. Who should bear costs of the appeal.

60. The general rule is that costs shall follg t. This is in

accordance with the Provisions the Civil
Procedure Act (Cap. 21). A party should

ordinarily be awarded costs n actio less the Court, for

good reason, directs th%
61. The Appell %Respondent are members of a
church chur spectively. For this reason, | do not
' nt costs as this will continue to widen the rift

0
hem which will in turn affect the peaceful co-

> of the church and its members.

DISPOSITION.
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62. In the result, the appeal succeeds and | find and order as

follows;

a. The permanent injunction issued in the
judgement delivered in Bomet CM EL
Case No. E030 of 2023 on 16"
2024 as against the Appella

hereby set aside.
b. Each party shall bear ownpeo % he
Appeal. <

63. Itis so ordered.

DATED, SIGNED A E D VIRTUALLY AT KERICHO
THIS BRUARY, 2026.

. A. OMOLLO
JUDGE.
% esence of: -

The of Kadet & Co. Advocates for the Appellants-
Absent

Mr. Mugunya for the Respondent.
Court Assistant; Mr. Joseph Makori.
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