REPUBLIC OF KENYA

IN THE ENVIRONMENT AND LAND COURT AT KERICHO
ELC CASE NO. 100 OF 2005

KIPLANGAT ARAP MAINA.....c.ciciiimimimimnnnssnnnnas
..... PLAINTIFF

VERSUS
JOB KIBET MAINA........cocicvivnmnmnmnmnnnnnnnnes .
DEFENDANT

AND
PHILIP KIMUTAI LANGAT (Being the | | representative of
the estate of KIPLANGAT ARA AINA EASED)

....... APPLICANT
ZACHARIAH KIPK ing the legal
representative he estate KIBET ARAP MAINA alias

JOB KIBET MAINA(DE )
.................... B A RESTED PARTY

RULING.

1. g is in respect of the Applicant’s Notice of Motion
application dated 2" August, 2024. The application is
expressed to be brought under Article 159 (2)(d) of the

Constitution of Kenya, Order 24 Rule 3, 4 & 7(2) & Order
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51 Rule 1 of the Civil Procedure Rules and Sections 1A,
1B & 3A of the Civil Procedure Act.

2. The application seeks the following orders;

a. That this Honourable Court be please
to grant leave to the Applic
revive the suit against the Defe

b. That the Court be pleased|to e
time to substitute e eceased
Plaintiff and Defendant.

c. That this Honourable Cou cause

the legal re tives of the
Defendant
Langat and

deceased
tai

Bett respectively

such other and/or further

ections be given by this Honourable
urt to meet the ends of justice.

e. That the costs of this application be in

the cause.
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3. The application is based on the grounds on its face and the
supporting affidavit of Philip Kimutai Langat sworn on 2"

August, 2024.

Factual Background.

4. The Plaintiff commenced the present g

Plaint dated 7™ September, 2005

on 7™ March, 2007. He seeks the f

a. An order that t
number Keri
the Defe
division
1656 is nul

t e subsequent sub-
oid ab initio.

ates.

b. r
N\ suit.
% on (a), (b) and (c) above at
r
y other relief this Honourable Court

may deem fit.

5. The Defendant filed an “Amended Amended Statement of

Defence and Counterclaim” (sic) on 16" September, 2009.
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The Defendant seeks that the Plaintiff’'s suit be dismissed

with costs.

6. The Court delivered judgement on 28™ April,§2022 and

issued the following orders;

a. A Declaration that the tra
land parcel No. Kericho/
favour of the Defenda
subsequent sub-divisi
No. Kericho/Sosi

b. The title
cancelle that his name
oprietor of the land

p richo/Sosiot/ 1655.
x f Kiplangat Arap Maina
% tated as the registered
ietor of the original parcel No.
richo/Sosiot/604 as per the

certificate of Registration dated 2nd

be remove
O.

June 1972 herein produced as Pf
exhibit 1(a).
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d. Costs to the Plaintiff at the lower
scale since the suit was undefended.

7. After judgement was delivered, the Interested

Party/Respondent filed an application dated °t July, 2023

where he sought that judgement be set asiQ
8. The Court delivered a ruling on 21 Ma& which ruling
set aside the judgement delivered o thFApril, 2022 for the
reasons that the suit h%at the time of delivery of

judgement.

9. The applica on\eo sideration first came up for hearing
on \ when the Interested Party/Respondent
' Court that he had filed a Preliminary Objection.
10. On ovember, 2024 the Court issued directions that the
Preliminary Objection be heard first and be heard by way of

written submissions. The Court delivered a ruling on 3™ July,

2025 and dismissed the preliminary objection with costs.
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11. The application under consideration came up for hearing on
18" September, 2025 when the Court issued directions that

it be heard by way of written submissions.

12. It was mentioned for submissions and Q ruling on
11" November, 2025. Q

The Applicant’s contentio

13. The Applicant contends t aintiff instituted the
present suit aga endant herein vide the Plaint
dated 7™ S m 05 which plaint was amended on 7%
March, e to explain that the orders sought in

Plaint were that the transfer of land parcel

the de
richo/Sosiot/604 in favour of the Defendant and
t bsequent subdivision into parcel No's

Kericho/Sosiot/1655 & 1656 were null and void ab initio.
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14. The Applicant also contends that the Plaintiff is his father
and that he (The Plaintiff) executed a power of attorney in
his favour to act on his (The Plaintiff’'s) behalf. The Applicant
goes on to state that he gave evidence on father’s

t hat the

behalf while he (his father) was still alive an

Plaintiff’'s case was closed on 28" Marc

15. The Applicant further contends thagon 17 cember, 2013

his father (the Plaintiff herei assed on.

16. It is the Appl 's \contention that the Interested
Party/Resp \ had also been issued with a power
of attor pros@gute the suit on behalf of his father (the

in).

the Applicant’s contention that the Defendant was
given an opportunity to give his evidence but he did not
attend court. He goes on to state that the Defendant’s case

was closed on 6" December, 2021.
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18. It is further the Applicant’s contention that on 28™ April,
2022 the Court delivered its judgement and allowed the

Plaintiff’'s suit.

19. He contends that the Court in its judgg d that the

subdivision of land parcel No. r %

1655 and 1656 was null and v@id and oOrfdered that the

iot/604 into

name of the Plaintiff be instate s the registered

proprietor of land par elv Sosiot/604.

20. He also c \ the Interested Party/Respondent
herein e application dated 31° July, 2023 stating that
his thgyDefendant died on 23™ December, 2013 and
he Suit against him had abated.

21. He further contends that the Court delivered a ruling on the
said application on 21 March, 2024 and that the Court

while relying on Sections 1B and 3A of the Civil Procedure
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Act, found that the suit had abated and that since there was
no pending application for reinstatement and substitution on
record, there was an error apparent on the face of the record
and consequently, the judgement delivered on$28™ April,
2022 was null and void.

22. It is his contention that from the appli d 31°" July,

2023, the |Interested Party/ h shown

willingness and intention to continug the su behalf of the
Defendant.

23. Itis also his cont e main issue for determination

is whether e t had through fraud pretended to be
aused to be registered as the owner

ericho/Sosiot/604 as was held by the

s judgement delivered on 28™ April, 2022.

24. It is further his contention that the Interested

Party/Respondent is now employing technicalities to
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safeqguard his father’s fraudulent acts which should not be

countenanced by this Court.

25. He contends that the Court in its judgement d&livered on

28" April, 2022 analyzed the evidence in the
Plaintiff'’s favour save that there was a the face of
the record which was to the effect o the suit
had died and were not substituted.

26. He also contends th e as not fatal to the suit

and was curabl making an application for
itution as provided for under Order

il Procedure Rules.

27. tends that it is imperative to note that the

ad testified and closed his case during the lifetime
of the Defendant and that it was only the Defendant who had

not testified.
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28. It is his contention that he is the legal representative of the
deceased Plaintiff while the Interested Party/Respondent is

the legal representative of the deceased Defendant.

29. It is also his contention that he has bee Y] by his

advocates on record that this is a Co 0 and equity
and that equity cannot suffer a wr w dy.

30. It is further his contentio hat he d earlier filed an

application which was di 25™ July, 2024 on the
ground that he otNavailed evidence that he was the
legal repre ofthe estate of the deceased Plaintiff.

31. He ds“tha is Court should not allow the Defendant

from his wrong doing and he therefore invites the

g reinstate the suit and substitute the parties in order

for substantive justice to be rendered.
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32.

33.

34.

He also contends that it is in the interest of justice that the
application be allowed and the respective legal

representatives continue the suit on behalf of both the

Plaintiff and the Defendant as substantive justicéyshould be

delivered without undue regard to technicalisi &

He ends his deposition by stating that 4 onst ated
N

The Interested Party/R s Response.
p

sufficient cause for revival of the ion of the

deceased Plaintiff and Defendant.
a

In  response plication, the Interested

Party/Resp ent filedha Replying Affidavit sworn on 7™

Novemb&.
t the matter proceeded ex parte on 25™ July,

2O and the deceased Defendant’s Counsel did not attend

Court because he was unwell.
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36.

37.

38.

39.

He also deposes that the matter was set down for defence
hearing severally but the hearing did not proceed because

Counsel for the deceased Defendant was sick.

He further deposes that on 12" April, 201 rt was
informed that Counsel for the decease e t had been

sick for six months.

It is his deposition that on 3™ | , 20157"the Court was
informed that both the Plawtiff and Defendant were
deceased and the Caurt | lons that the deceased
parties be substi tohenable the matter proceed to its

logical conc‘C\

It i @ is osition that on 4% July, 2017, Counsel for the
. asedy Plamtiff sought leave to serve the Defendant
PE ally with the hearing date since his Counsel’s office

was no longer operational.
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40.

41.

42.

43.

44.

It is further his deposition that the matter was scheduled for
Defence hearing on 7" November, 2018 which hearing did

not proceed.

for the deceased Plaintiff sought

closed.

He also deposes thaf the se was closed and the

matter mentione Fabruary, 2022 before judgement

th

was deliver n ril, 2022.

He
20)
angl the

It is his deposition that the Applicant filed an application

oses that he filed an application dated 31+

h application was allowed on 21t March, 2024

udgement delivered on 28" April, 2022 set aside.

dated 15™ April, 2024 seeking for the revival of the abated
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suit which application was dismissed on 25" July, 2024. He
goes on to state that in the said application, the Applicant

failed to disclose to the Court he was issued with Letters of

Administration in the year 2017.

48. He also deposes the Applicant’s application for revival is

therefore an afterthought and an abuse of the Court process.
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49.

50.

51.

He further deposes that the Applicant ought to have made
the application for revival and substitution under Order 24
Rule 7(2) of the Civil Procedure Rules as soonjas he was

issued with Letters of Administration.

It is his deposition that the Applic

4™ July, 2017 till a notice fo

prosecution was issued on 6" §ecember,"2021.

It is also his depositign t h en twelve years since

the deceased

Applicant o &
his esta

er “his deposition that the application under

and eight years since the

rs of Administration with respect to

ation is res judicata since the Court already dealt
with a similar application and delivered a ruling on 25 July,

2024.
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53. He ends his deposition by stating that the application under
consideration is an abuse of the Court process and ought to
be dismissed with costs.

Issues for Determination.

54. Both the Applicant and the Interested P Qden filed
their submissions on 11" Novemb

55. The Applicant submits on th

€s;

a. Whether the
revive the
b. Whe

e
icient” cause has been
sho rrant revival and

X jon ofitime for substitution; and

t substitution of the deceased

1 and Defendant is merited in

e Interests of justice.

56. The Applicant relies on Sections 1A, 1B & 3A of the Civil
Procedure Act, Order 24 Rules 3, 4 & 7(2) of the Civil

Procedure Rules, Article 159(2)(d) of the Constitution and
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57.

58.

submits that the Court has inherent and discretionary

jurisdiction to revive a suit that has abated.

The Applicant also submits that the Court n where
sufficient cause is demonstrated, e e for
substitution and allow for substitution Q parties.

On the second issue, the Applicantrelies der 24 Rule

7(2) of the Civil Procedur ules, t dicial decision of

Mbaya Nzulwa vs Ke P & Lighting Co. Ltd
[2018] KEHC 1 L and submits that there is
t

sufficient ca toNeVive suit.

submits that before the death of the
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60.

61.

62.

63.

The Applicant further submits that the Plaintiff's case was

closed on 28™ March, 2012.

It is the Applicant’s submissions that upon the defaise of the
Plaintiff, he promptly moved the Court ht for
substitution and revival. Q
It is also the Applicant’s submissions t his earlier
application was dismissed the gro that he did not
provide proof of legal re iOn and that the present
application seeks ragt that procedural gap.
tr

The Apnplic the judicial decision of Rebecca

Miji another vs Kenya Power & Lighting

Others [2017] eKLR and submits that
% cause is a question of fact.
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64.

65.

66.

67.

The Applicant also submits that the Court should be guided
by the need to do substantive justice rather than shut down

parties due to procedural lapses.

The Applicant further submits that the prese ould be

revived in order for it to be determined m

On the third issue, the Applicangsubmi t Order 24
Rules 3(2) & 4(3) of the il Proce ules provides for

a one-year period for sub ioMef@deceased party.

The Applica |S@,S its that the Court has discretion to

enlarge &i for tion under Sections 3A & 95 of the

ased parties within good time but did not succeed
because of the oversight of attaching proof of legal

representation.
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69.

70.

71.

On the fourth issue, it is the Applicant’s submissions that he
is seeking that he be substituted in the present proceedings
on behalf of the deceased Plaintiff and the Interested
Party/Respondent be substituted in place of thé&ydeceased
Defendant.

The Applicant relies on Arti ( of the

Constitution of Kenya, the judicial John Mutua

Kathurima vs Francis ulei vi [2019]eKLR,
Lemanken Aramatgvs amei Lempaka & 2
Others [2014] a mits that the substitution will
not prejudi e Mterested Party/Respondent in any way as

the cause.o ill intact and the parties will be given

nitY, to ventilate their cases.
e Applicant also submits that the suit abated due to
unavoidable procedural circumstances and reiterates that

there is sufficient cause for the suit’'s revival, extension of
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time to substitute and the substitution of the deceased

parties.

72. The Interested Party/Respondent in his submissiofis sets out

that the legal representative of ;
demonstrate that he/she was pre

from continuing the suit in er for it

Court. v

73. It is the Int ted§Party/Respondent’'s submissions that the

Applicarfghas n onstrated sufficient reasons for the
del% O revive the suit.
74. the Interested Party/Respondent’s submissions that

the Applicant was issued with Letters of Administration on

0 be revived by the

26" April, 2017 but did not seek to revive the suit

immediately.
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75. It is further the Interested Party/Respondent’s submissions
that the Applicant has failed to discharge the burden of
showing that he was prevented by any sufficient cause from

continuing with the suit.

76. The Interested Party/Respondent e judicial
decision of Rebecca Mijinde ther vs
Kenya Power Lightning Comp i d & 2 Others

[2017] KECA 544 (KLR) in port o submissions.

77. The Interested P e ient submits that the Applicant
had earlier \\ pplication which sought orders that
are simifag t@the t application.

79. The Interested Party/Respondent further submits that the

78. ted Party/Respondent also submits that the Court

a ruling on the said application on 25™ July, 2024.

application under consideration is therefore res judicata.
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80.

81.

The Interested Party/Respondent relies on Section 7 of the
Civil Procedure Rules, the judicial decision of Waso
Building & Works Co. Ltd vs Galgalo & 5 Others
(Environment & Land Case (E004 of 20 [2025]
KEELC 4719 (KLR) (23%° June 2025) (R urges
the Court to dismiss the Applicant’s apQ h costs.
Analysis and Determination.

| have considered the ApplicGant's app ion, the response

thereto and the rival su io is my view that the
r

following issues a t&rmination;

a. Wh etx ication dated 2" August, 2024
i icata.
th the application dated 2"
ust, 2024 has merit.
o

should bear costs of the

pplication.

A. Whether the application dated 2nd Auqust, 2024

is res judicata.
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82.

83.

84.

85

The Interested Party/Respondent contends that the Applicant
filed an application dated 15" April, 2025 (sic) which was

subject of the ruling delivered on 25" July, 2024,

The Interested Party/Respondent also con in the

her contends that the

said application, the Applicant sought of the suit

and the substitution of the decea nd®deceased

Defendant.

The Interested PartyfRes

application unde |

application N

ation is a replica of the previous

fore res judicata.

7 of the Civil Procedure Act provides as follows;

. The%i not address this issue in his submissions.

“No Court shall try any suit or issue in
which the matter directly and
substantially in issue has been directly

and substantially in issue in a former
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suit between the same parties, or
between parties under whom they or
any of them claim, litigating under the
same title, in a Court competent to try
such subsequent suit or the suit) in

which such issue has

subsequently raised, and ee
heard and finally deci such
Court.”

87. In Communications Commission Kenhya & 5 others -

v- Royal Media Serv & 5 others [2014]

eKLR the Supreme C d itself as follows on the

issue of res jud\

”[31 7] The concept of res
lud:cata operates to prevent causes

of action, or issues from being re-

litigated once they have been

determined on the merits. It

encompasses limits upon

both issues and claims, and the

issues that may be raised in

subsequent proceedings....
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[319]There are conditions to the
application of the doctrine of res
judicata: (i) the issue in the first suit
must have been decided by a
competent Court; (ii) the matter in
dispute in the former suit between
the parties must be directly or\
substantially in dispute between the
parties in the suit where the doctrine
is pleaded as a bar; and (iii) the
parties in the former suit should be
the same parties, or parties under
whom they or any of them claim,
litigating under the same title Karia
and Another v. The Attorney General
and Others, [2005] 1 EA 83, 89.
QN (Emphasis supplied)” (Emphasis mine)

A 4
% ;of Appeal in Uhuru Highway Development

Lin

88.

v Central Bank of Kenya & 2 others
[1996] KECA 102 (KLR) held as follows;

“...That is to say, there must be

an _end to applications of similar

ELC CASE NO. 100 OF 2005 [KERICHO] Page 27 of 35



nature; that is to say further,

wider principles of res judicata

apply to applications within the
suit. If that was not the
intention, we can imagine that
the courts could and would
inundated by new applica

filed after the original

dismissed. There mus

to interlocutory applicati

much as there, ought
end to litigation.
(Emphasis gnin

89. The Interes tyiRes dent in his Replying Affidavit
contends, that t jcant filed an application dated 15%
Ap 2 urt record shows that the application is

ril 2024) which was subject of the ruling

| on 25™ July, 2024.

90. The Applicant admits to have filed an application seeking the

revival of the suit which application was dismissed on 25%
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91.

July, 2024. The Applicant explains that it was dismissed on
the ground that he had failed to attach proof that he was the

legal representative of the estate of the deceased Plaintiff.

In order to ascertain whether or not the ap ted 2"
August, 2024 is res judicata, the Court & 0 e both the
applications dated 15" April, 2024 w st»2024 and
the ruling delivered on 24" July 20
. The application dat il, 4 sought the following
orders;
a. That ourable Court be
ant leave to the

revive the suit against

Defendant.
t the Court be pleased to extend
e to substitute the deceased

aintiff and Defendant.

c. That this Honourable Court do
cause the legal representatives of
the deceased Plaintiff and

Defendant namely Philip Kimutai
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Langat and Zachariah Kipkoech
Bett respectively to be substituted
and be made parties in this suit and
proceed with this suit on their
behalf.

d. That such other and/or furth
directions be given by
Honourable Court to meet t
of justice.

e. That the costs of this applicati

in the cause.
93. The orders sought ingh xnder consideration has

t rable Court be pleased

ve to the Applicant to

j suit against the Defendant.

the Court be pleased to extend

e to substitute the deceased
Plaintiff and Defendant.

c. That this Honourable Court do cause

the Ilegal representatives of the

deceased Plaintiff and Defendant

t e
been set out i ding paragraphs but | will
nonetheles \ m as hereunder;
a. T is
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namely Philip Kimutai Langat and
Zachariah Kipkoech Bett respectively
to be substituted and be made parties
in this suit and proceed with this suit
on their behalf.

d. That such other and/or furtk

directions be given by this Honot

Court to meet the ends of jus
e. That the costs of this ap
the cause.

94. The affidavits in supporteof th&applications dated 15 April,

2024 and 2" August, 20 orn by Philip Kimutai

Langat. \
42 and 43 of the ruling delivered in respect
meMyapplication i.e. application dated 15™ April
%- follows:

“39. A perusal of the Applicant’s

application dated 15" April, 2024
shows that no grant of letters of

administration of the Estate of the
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deceased Plaintiff Kiplangat Arap
Maina has been annexed...

42. As previously stated, no grant
of letters of administration h
been annexed to the Appli
application to show that

Legal Representative

of the deceased Plaintiff. That'being
the case, this rt can revive
an abat no legal
repres i s been appointed

f Nate of the deceased
x e upshot of the foregoing is

h the Applicant’s application
dated 15" April, 2024 lacks merit
and it is hereby dismissed with no

order as to costs.”
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96.

97.

It is therefore evident that the application dated 2" August,
2024 is a replica of the application dated 15™ April 2024,

which was heard and determined. It also goes without saying

that the parties in both applications are the e. The
Applicant failed to place evidence before t o have
the former application determined in nd caused
the application to be dismissed. annot be

cured by filing a similar applicati act of filing a
similar application is tantagount to using the Court

process.

Therefore, t The application under consideration is

res judi

the application dated 2nd August, 2024
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98. Based on my finding that the instant application is res
judicata, it shall not be necessary to interrogate the merits of

it.

Disposition. &
99. Taking the foregoing into considerati thal the

% ata and it is

application dated 2" August, 20

hereby dismissed with costs.

100.It is so ordered. x

DATED, SIGNED D VIRTUALLY AT KERICHO
THISp19 OF FEBRUARY, 2026.

\ L. A. OMOLLO
JUDGE.

In the presence of: -

Miss Otieno for the Applicant.
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Mr. Koske for the Interested party- Absent.

Court Assistant; Mr. Joseph Makori.
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