REPUBLIC OF KENYA

IN THE ENVIRONMENT AND LAND COURT AT KERICHO

ELC CASE NO. 55 OF 2019 (0OS)
JAMES KIPSIELE KEMEI

(Suing as an administrator of the estate of TAE
CHEPKEMOI KOROS (DECEASED)......cereuvenness
APPLICANT

VERSUS

KIPRONO ARAP
SIGE........c.ciciciiisisiisnnnninnnnnnnn . . . RESPROND

JOEL KIPKORIR SIELE

NICOLAS KIPKORIR KUR ... .. PROPOSED
APPLICANTS

espect of the Proposed Applicants Notice of
jcation dated 20™ January, 2025. The application
sed to be brought under Order 24 Rule 3 & 7(2)

and Order 50 Rule 6 of the Civil Procedure Rules.

2. The application seeks the following orders;
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a. That this Honourable Court be pleased
to order revival of the suit herein.

b. That this Honourable Court be pleased
to extend the time within which the
deceased Plaintiff (sic) should have
been substituted.

c. That this Honourable Court be pl

to grant an order that thef Plaix

(sic) herein, James Kipsi Q

(now deceased), wh% L e
ta

representative of, the

Tabutany ep oi
(deceased), s with joel
Kipkorir Siele Nicolas Kipkorir
Kurgat.

d. That [ the caessary directions be
gi \

% s of this application be in

3. Th ication is based on the grounds on its face and the

Supporting Affidavit of Joel Kipkorir Siele sworn on 20%

January, 2025.
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Factual Background.

4. The Applicant commenced the present proceedings vide the
Originating Summons dated 28" November, 2019 where he

sought the determination of the following q

a. Whether Tabutany Chepke ei
(deceased) was the regi r “of
all that property kno No.

Kericho/Kapsoit/18 me ]
hectares.

b. Whether on ab xﬂ“ April, 1994,
the Resp ent\fraudulently caused the
transfer ation of the said
parc o& prised land comprised
(s L. o. Kericho/Kapsoit/ 1877 in

,'about 5 years after the demise

id Tabutany Chepkemoi Kemei
eceased) on 20 June, 1989.

ether the Respondents (sic)

fraudulently caused the sub-division of

the said land parcel known as L.R NO.

Kericho/ Kapsoit/ 1877 into L.R NO.

Kericho/Kapsoit/2123 and L.R NO.
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Kericho/ Kapsoit/2124 now registered in
his name; in the absence of a confirmed
Grant of Letters of Administration to the
estate of the (sic) Tabutany Chepkemoi
Kemei (Deceased).

d. Whether the Respondent fraud

Registrar over the decease
resulting in the alteratio
in respect of L.R No.Keri
to reflect him, as its registered proprietor
t -division into L.R

d2124.

and its subsequ
NO. Kericho/ S

5. The Applican \h ollowing orders;
a.A % at all that parcel of land

L.R No.Kericho/Kapsoit/1877

omprised in L.R No.
o/Kapsoit/2123 and L.R No.
icho/Kapsoit/2124, lawfully belongs to

the estate of Tabutany Chepkemoi Kemei

(Deceased).
b.A declaration that the registration of all
that parcel of land comprised in L.R No.

ELC CASE NO. 55 OF 2019 [KERICHO] Page 4 of 33



Kericho/Kapsoit/1877 in the Respondent’s
name and its subsequent sub-division
into L.R No. Kericho/Kapsoit/2123 and L.R
No. Kericho/Kapsoit/2124 was procured
fraudulently, illegally and/or irreguldtly
hence null and void.

c. An order for cancellation of the

respect of L.R No. Kericho/Kapsei 23
and L.R No. Kericho/2 Q h
registered in the name ofithe Respondent

and restoration of the regiSter in respect
of L.R No. Kericho soit/1877 in the

name of Tabut emoi Kemei
(Deceased
d. Costs of this .
6. The p bnot file a response to the Originating
S
On

ne, 2022, this suit was dismissed pursuant to the

provisions of Order 17 Rule 2(5) of the Civil Procedure

Rules.
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8. The application under consideration first came up for hearing
on 25" March, 2025 which hearing was adjourned to 13™
May, 2025.

9. On 13" May, 2025, the Court issued directior§, that the

application be canvassed by way of written

10. The matter was mentioned to confi w missions

and then reserved for ruling.

The Proposed Applica

11. The affidavitin s or

Proposed Appli : C ds that he has the authority of

his Co-Appligant the affidavit.

12. ds that he is the son of James Kipsiele

ho died on 28" June, 2020 at Kericho County

Referral Hospital.
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13.

14.

15.

16.

He further contends that sometime in the year 2024, they
sought to file a suit on behalf of the estate of their
grandmother one Tabutany Chepkemoi Koros (deceased).
The intended suit was over land pdkcel No.
Kericho/Kapsoit/1877 which is now subdiwvige to land

parcel No’s Kericho/Kapsoit/2123 a

It is his contention that they appreached dvocate who

advised them to get the autherity of the"Court to file the suit

on behalf of the estatg of e ed grandmother.
It is also hij nténtion that they visited the Office of the

Chief, egut [CoGation in order to get the introductory

them petition for a Limited Grant Ad Litem.

I er his contention that the Chief informed them that
their deceased father had mentioned to him that he had filed

a suit in the Environment and Land Court at Kericho over the
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17.

18.

suit parcels of land. The Chief advised them to find out about

the said suit.

He contends that they made inquiries and found dut that the

said suit had been filed by the firm of M/s mpany
Advocates.

He also contends that they thereafter visite e said firm of
advocates and confirmed thag a suit h een instituted by

their deceased fatheg an 0 to state that the said

firm of Advocate with their deceased father in

the year 20 n they unfortunately did not have the

contact ir de@eased father’'s next of kin.

contends that their deceased father died before
ould be heard and determined and goes on to state
that they are now seeking to revive the present suit in order

to get justice.
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20.

21.

22.

23.

It is his contention that they petitioned for Letters of
Administration Ad Litem for the estate of Tabutany
Chepkemoi Koros in Kericho CM Ad Litem Cause No. EO050
of 2024 and that the said letters of administration were

issued.

It is also his contention tha

consideration will not prejudice the, parties™0 this suit as it

has been made in good faith®and in the TAterest of justice.

It is further his c ti t if the present application is
not allowed y to suffer great prejudice as they are
likely se late father's interest in the

parcels of land.

g nds that the delay in filing the application under

consideration was occasioned by factors beyond their

control.
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24. He ends his deposition by urging the Court to exercise its

discretion and allow the application.

The Respondent’s Response.

25. In response to the application, the nt filed a

Replying Affidavit sworn on 25™ A

26. He deposes that the Prop@sed Applicants obtained the

Certificate of Death @f Ja e Kemei on 27% July,

2020 and then fi pRlication under consideration in

January, 20%\
27. He Q ep@ses that James Kipsiele Kemei (Deceased)
dtheWpresent suit on behalf of the estate of Tabutany
epkemoi Koros after he obtained a Limited Grant of

Letters of Administration which were issued on 15" April,

2024 (sic)
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28.

29.

30.

31.

32.

It is his deposition that the Proposed Applicants were aware
of the present suit but they opted not to act and goes on to

state that the Proposed Applicants have not demonstrated

sufficient cause for the delay in substituting th&\deceased

Applicant which led to the abatement of the \

It is also his deposition that the suiigi %ead and
%

It is further his deposition tRat he wi prejudiced if this

cannot be “resuscitated” before th iC)

suit is revived.

He depose t MyaMy, case the Proposed Applicants have

not dermenstrat icient reason for this suit to be

N leposes that he has been advised by his advocates
on record that there is no suit to be revived as the suit

already “expired” (sic).
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33.

34.

35.

36.

He ends his deposition by urging the Court to dismiss the

Proposed Applicants application with costs.

Issues for determination.

The Proposed Applicants filed their submissi 0 July,

2025 while the Respondent filed hi s n 7% July,
2025.

The Proposed AppliGgant eir averments in the

Affidavit in suppo ication and submit on whether

their applic has r
the suit.
Appcants rely on Order 24 Rule 3(2) & 7

h

ed reasonable grounds for revival of

e Civil Procedure Rules and submit that a suit
abates if a Plaintiff dies and is not substituted within one

year.
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37. The Proposed Applicants also submit that the Court has
power under Order 24 Rule 7(2) of the Civil Procedure
Rules to extend time and revive the suit upon sufficient

cause being shown.
38. The Proposed Applicants reiterate S

instituted the present suit ingmt w
unfortunately died in June, 2020.
at th

39. The Proposed Applicants submit th

Applicant

19 and

only came to learn
about this suit in thegea ears after the death of

their father.

40. It is the®Rro sxants submissions that upon learning

ex¥stence of the suit, they promptly sought Grant

of” Administration Ad Litem before filing the

application.

41. It is also the Proposed Applicant’s submissions that the

Respondent contends that they obtained their deceased
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42.

43.

44.

45.

father’'s death certificate in the year 2020 and they therefore

ought to have known about the suit.

It is further the Proposed Applicant’s submissiofs that the
said contention is misleading and speculatiQ

The Proposed Applicants submi 3 in® a death
certificate is procedural and cannat reasonably be taken to
imply knowledge of pending litigation untess there is proof of
such knowledge and/gr in

The Propos pphica also submit that the Respondent’s
contenti tt ve no capacity to be substituted as
App s i Isplaced as they currently hold a grant of

Ofy administration to their deceased grandmother’s

The Proposed Applicants further submit that the present suit

raises issues of ownership and alleged unlawful subdivision
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46.

47.

48.

49.

of ancestral land which forms part of the estate of Tabutany

Chepkemoi Koros (deceased).

It is their submissions that they have lived on thegsuit parcel

of land since they were children.

It is also their submissions that lying for

revival and substitution was not intentiona neither was
it due to negligence.

It is further their submis th delay was occasioned

by circumstance tR€ir control which include lack of

knowledge this suit and the breakdown in

communij n their deceased father and his

\e Proposed Applicants submit that they stand to suffer
grave prejudice if the present application is not allowed as
they will be permanently barred from pursuing a legitimate

claim over their grandmother’s estate.
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50. The Proposed Applicants also submit that the Respondent

will not be prejudiced if the application is allowed as prayed.

Investments) & 3 othe v lla Investment

Limited & 5 othe ( o the 1lst and 2nd

Applicant’s a ted 14th February, 2021

seeking t Vi 1st & 2nd Plaintiffs suit after

abate [

Co Q lowgtheir application as prayed.

EELC 3589 (KLR) and urge the

51. s spondent submits that the Proposed Applicants are
the sons of the deceased Applicant and they are seeking to

institute a suit on behalf of their deceased grandmother.
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52.

53.

54.

The Respondent also submits that the Proposed Applicants
have obtained a Grant of Letters of Administration Ad Litem
for the estate of their deceased grandmother instead of the

deceased Applicant.

The Respondent further submits that T : hepkemoi

X 2)

proceedings and cannot therefore substittted.

It is the Respondent’s,su hon t the application under
consideration h ive years after the suit abated
which deay%\ .

t relies on Order 24 Rule 3(1) & Rule 7 of

Koros (deceased) was not agmpa present

delay in filing the application.
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56. The Respondent submits that the Applicant died in the year
2020 and the Proposed Applicants sought the assistance of
the Chief in processing the death certificate which certificate

was issued in the year 2020.

57. The Respondent also submits that thegRsep AppliCants

ought to have sought for informatjem a w

from the said Chief. (

58. The Respondent furth b that the Proposed
Applicants applicati s Section 45 of the Law of
Succession \ are intending to substitute the

lic

decease out seeking legal representation of

59. | Respondent’s submissions that the Proposed

pending suit

Applicants application is a non-starter as the registered
owner of the suit parcels of land is not the deceased

Applicant.
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60.

61.

62.

The Respondent concludes his submissions by urging the

Court to dismiss the Proposed Applicants application.

Analysis and Determination.

| have considered the Proposed Appli cation, the

response thereto and the rival su view that

the only issue that arises for det whether the

application dated 20™ Januaryg 2025 has merit.

The Proposed A oRtend that they are the sons of

James Kip i ; the Applicant in the present suit

who is n ce

contend that the deceased Applicant commenced
sent  proceedings on behalf of the estate of
Tabutany Chepkemoi Koros (deceased) but failed to

inform them of the suit.
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64. They further contend that sometime in the year 2024, they

65.

66.

wanted to file a suit on behalf of the estate of Tabutany
Chepkemoi Koros (deceased) and when they approached

their area chief, he informed them that their dece@sed father

had instituted the present suit. Upon further

inquiries, they discovered that the pres u d abated in

the year 2020.

They, therefore, seek that suit be ived and they be
substituted in place aof th pplicant.
t the, other hand contends that there has

te n the filing of the application under

The Respo

were aware of the present proceedings and they have not
demonstrated sufficient cause for the delay in substituting

the deceased Applicant.
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68. Order 24 Rule 3 of the Civil Procedure Rules provides as
follows;

“3. (1) Where one of two or r

e
Plaintiffs dies and the cause o [
does not survive or contin th
surviving Plaintiff or Plec one,
or a sole Plaintiff % iving
Plaintiff dies and the, causeNeffaction
survives or continues, Court, on an
application deNin that behalf, shall
cause th ntative of the

to be made a party
with the suit.

and
( w within one year no
lic s made under subrule (1),

t

shall abate so far as the
ceased Plaintiff is concerned, and,
the application of the defendant,
the Court may award to him the costs
which he may have incurred in
defending the suit to be recovered
from the estate of the deceased
Plaintiff:
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69.

70.

71.

Provided the Court may, for good
reason on application, extend the
time.”

The Proposed Applicants have attached to the @ffidavit in

of James Kipsiele Kemei. It is d . ifi :
0928309 and it shows that he died .

It is therefore evident that presen it abated on 28"
June, 2021 which was w 0 was dismissed on 2"

Order Ite\f the Civil Procedure Rules provides
as fé @
The Plaintiff or the person

claiming to be the legal

June, 2022.

representative of a deceased Plaintiff
or the trustee or official receiver in
the case of a bankrupt Plaintiff may
apply for an order to revive a suit

which has abated or to set aside an
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order of dismissal; and, if it is proved
that he was prevented by any
sufficient cause from continuing the
suit, the Court shall revive the suit or
set aside such dismissal upon sudch
terms as to costs or otherwis
thinks fit.”

72. The Court of Appeal in Reb ‘ Mungole &

another v Kenya Power & Lighting Company Ltd & 2

b u ] ] i
mai ined in the form it was
inally) presented. Because the suit
willonly abate where, within one year
e death of the Plaintiff no
plication is made to cause the legal

representative of the deceased Plaintiff

to be joined in the proceedings, it is
imperative and we may add, logical,

where the legal representative is not so

joined within one year, that an
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application be made for extension of

time to apply for joinder of the

deceased Plaintiff’s legal
representative. It is only after the time
has been extended that the

representative can have cap

apply to be made a party.

must be construed by r
whole and the sequ is
framed must be followed w short
circuiting it. The provi o rule 3(2) to
the effect t

reason on.a

Court may, for good

xtend the time

ithout time being

ication for revival or

made. It is the effluxion
causes the suit to abate. It
time that must, first be

ended. Once time has been

only then can the legal

larged,
representative bring an application to

be joined in the proceedings. Again it is

only after the legal representative has

been joined as a party that he can

apply for the revival of the action. In
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73.

74.

our view there is nothing objectionable

to making an omnibus application for

all the three prayers.” (Emphasis mine)

In the above cited judicial decision, the Court Reld that a

legal representative intending to revive a sui %seek

extension of time and only after time h; nde can
n

the legal representative be joined a

o)

the legal
representative has been joined as arty, I en can make

an application to revive the

In the applicat reconsideration, the Proposed
Applicants eeki hat the suit be revived and time be
extende@yfoRthe tRution of the deceased Applicant.

Limited Grant of Letters of Administration Ad Litem

75. (A e Affidavit in support of the application is a
cop

issued in Kericho CM Ad Litem No. EO050 of 2024 In the

matter of the estate of the late Tabutany Chepkemoi
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76.

77.

78.

Koros. It is issued on 16" April, 2024 to Joel Kipkorir Siele

and Nicolas Kipkorir Kurgat.

The Respondent submits that the Proposed Appligants have

obtained Letters of Administration Ad Litemg t of the
estate of Tabutany Chepkemoi Korg ed) inStead

of the estate of James Kipsi e¥deceased

Applicant.
The Respondent alsq, su Nabutany Chepkemoi
Koros (decease a t a party to the present

proceeding \ not therefore be substituted.

0 t to note that the deceased Applicant
d the present proceedings in his capacity as the

ator of the estate of Tabutany Chepkemoi Koros

(deceased).
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79.

80.

81.

82.

In other words, James Kipsiele Kemei the deceased
Applicant, was suing as the administrator of the estate of
Tabutany Chepkemoi Koros (deceased) and was not suing

in his own capacity.

Now that the Applicant is deceased, thg

have obtained Letters of Administzati w

of the estate of Tabutany Chep

AppliCants
in respect
which estate

the deceased Applicant was resenting.

The Respondent’ ions that Tabutany Chepkemoi
Koros (d \s not a party to the present
proceedw curate.

icial"decision of Silas Njeru Njiru & 2 others v
ukere; Leonard Njeru Mukera & another
(Intended Defendants/Respondents) [2022] eKLR the

Court held as follows:
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“31. From the provisions of Order 24
rule 7(2) of the Civil Procedure Rules
cited above it is provided that an
application for revival of suit can be
allowed if the applicant shows th

he was prevented by a suff

cause from continuing the su

What is sufficient cause
in the Court of Appe

ed on a litigant

ourt rule or order) to

a request should be

or an action excused. See

ck’s Law Dictionary, 9*" Edition,
ge 251. Sufficient cause must

therefore be rational, plausible,

logical, convincing, reasonable and
truthful. It should not be an

explanation that leaves doubt in a
Judges mind. The explanation should
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83.

84.

not leave unexplained gaps in the

sequence of events”.

For the Court to exercise its discretion and revive the suit,

prevented by a sufficient cause in substitu

Plaintiff.

The Proposed Applicants have explained ghat sometime in

the year 2024, they sought file a suit on behalf of the

estate of their gra abutany Chepkemoi

Koros (decease of land parcel No.
Kericho/Kapsoit/18 ' is now subdivided into land
parcel No icho/Kapsoit/2123 and 2124,

r explain that for them to institute the suit an
2 advised them to get a letter from their chief which
letter would be useful in petitioning for grant of letters of

administration ad litem.
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86. They go on to explain that they visited the Office of the
Chief, Kenegut Location in order to get the introductory
letter to enable them petition for letters of administration ad
litem and the Chief informed them that their dece@sed father

had mentioned to him that he had file

Environment and Land Court at Kerich uit parcels
of land.

87. The proposed Applicants further explai at upon inquiries,
they found out that a sul b iled by the firm of M/s
Bett & Compan C hich firm confirmed to them
that a suit Inde been instituted by their deceased
father a tb the said firm of advocates had lost

eir deceased father in the year 2020, the suit

88. The Limited Grant of Letters of Administration Ad Litem
attached to the Proposed Applicants affidavit in support of

the application was issued on 16™ April, 2024.
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89.

90.

91.

92.

This Court notes that the Proposed Applicants have not given
an explanation as to why they filed the application under

obtained

consideration on 20" January, 2025 and yet th

the Limited Grant of Letters of Administratio

Be that as it may, it is my view th
have shown sufficient cause and

of justice that time be exten to join m to this suit, that

they be joined to thi u% suit be revived.
h

In any eveglt™t ondent has not demonstrated any

prejudic li o%suffer if the application is allowed.

shot of the foregoing is that the Proposed Applicants
application dated 20™ January, 2025 is merited and it is

allowed in the following terms:
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a. Time within which to substitute the
deceased Applicant is hereby
enlarged.

b.Joel Kipkorir Siele and Nicolas
Kipkorir Kurgat are hereby
substituted in this suit in place

James Kipsiele Kemei (deceased):

c. The suit against the Defen ]
hereby revived.
d. Costs of the application shall

the cause.

93. Itis so ordered. Vx
DATED, SIGN AN\ ERED VIRTUALLY AT KERICHO
I 9 OF FEBRUARY, 2026.

S

In the presence of: -

L. A. OMOLLO
JUDGE.
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Mr. Caleb Koech holding brief for Mr. Langat for the

Applicants.
Mr. Miruka for the Respondent.
Court Assistant; Mr. Joseph Makori.

S
&
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