REPUBLIC OF KENYA

IN THE ENVIRONMENT AND LAND COURT AT KERICHO

ELCA NO. EO08 OF 2024

SAMUEL KOSKE.......cocvmummemussimsmmmmasasssssssnannsnnnnnns 1sT
APPELLANT

SHADRACK LANGAT.....cocvmtmmmmmrasasnnnmsmsmsannsannsd
APPELLANT

ALFONCE LANGAT......cccvvmmerarunnmnmnmnanas
APPELLANT

PHILIP SIGEL......c.cociiririninnnnsnnnsnnnnnns
APPELLANT

THE CHURCH OF LIVING
ELOHIM-OREIYET

.......... RESPON
(Being an_ a ' m the judgement of Hon. Boke
delivered o in Bomet CM ELC Case No. E021 of

2023)
. UDGEMENT.
By a Memorandum of Appeal dated 16™ July, 2024 the

Appellants challenge the decision of Hon. Boke CM in

Bomet CM ELC Case No. E021 of 2023.
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FACTUAL BACKGROUND.

2. In the subordinate Court, the Respondent filed a suit vide a

Plaint dated 11 July, 2023 and sought the followiflg orders;

a. An order that the Plaintiff is
registered absolute proprietc
acres of the parcel regi
Kericho/Sigor/121.

b.A permanent injunction straining
the Defendants by emselves, their

anyone
claiming unde efendants from

nto, interfering

church premises.
ges for trespass.
e suit.

ch other relief that this Honourable

Court may deem fit to grant.
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The Appellants filed their statement of Defence dated 7%

August, 2023 wherein they denied the averments in the

Plaint and sought that the Respondent’s suit be dismissed

with costs.
4. The Learned Trial Magistrate deliveregmjug

July, 2024. The judgement is in th o%
a. Prayer (a) not grant fo no
registration as owner ha been

proved thus C C declare

Plaintiff as the, r t d owner of

the land and yet no title

deed/dease title have been
d

rove registration as

preduce
b. &) on permanent injunction

y (sic) granted as prayed,

ugh not to stop Defendants from
tending church services to
fellowship/worship as normal church

attendees/goers/worshippers.

nt on 16%
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c. Prayer ¢ on general damages not
granted for no general damages has
been proved.

d. Cost of the suit and interest at Court

rates granted from date of this
judgment.
The Appellants being aggrieved b a judgment
approached this Court by way of Appeal.

The appeal was admit orWaearing on 17™ September,

2025 and the Court isstgd C s that it be heard by way

of written submissio
2025, the appeal was mentioned to

of submissions and then reserved for

THE APPEAL.

The grounds of appeal are as follows;
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a. The Learned Trial Magistrate grossly
misdirected herself in ignoring the
principles and tenets of law applicable
in regards to the principle of
permanent injunction by granting the

Respondents permanent injuncti
against the Appellants despité
own finding that they did

ownership of the land.

b.The Learned Trial agis s
decision is again the ight of
evidence and the Jaw applicable in the
circumstance

9. The Appella P or that;
a.Th pea e allowed and the
e

e ranting the Respondents
t injunction as against the

lants be set aside.
ts of the subordinate Court’s suit

and this appeal be awarded to the
Appellants.
Cc. Such other, or further, incidental,

alternative or consequential orders
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and reliefs as this Honourable Court

may deem just and expedient.

ISSUES FOR DETERMINATION.

10. The Appellants filed their submissions on 1 September,

2025 while the Respondents filed their su ns 30

June, 2025. Q
S &

The Appellants Submissi

11. The Appellants submit o following issues;

a. Whether T, urt erred in law
and fact jng a permanent
injunegtion to espondents herein.

b. w u ear the cost both at the

\ nd at the High Court (sic).

ellants submit that during the hearing, the

A\ .

Respondent produced the following documents;

a. Demand Letter - Exhibit 1
b. Receipt of Payment - Exhibit 2
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C. Letter from the Senior State
Counsel for registration of Society
dated 9" may, 2024 - Exhibit 3

d. Copy of Annual Returns - Exhibit 4

e. Letter from Registrar which
confirms the current Ileaders -
Exhibit 5

f. Copy of Certificate to confir 2
the Church is registered -

13. It is the Appellants submisst@ns that spondent did not
adduce any evidence t W it was the registered
owner of the suit ce land.

14. It is also t ppellagts submissions that the Respondent

contends, that it trespass through annexture PR 4
atta avit in support of the application dated
2 023

15. It is further the Appellants submissions that the present

appeal is in respect of the judgement delivered on 16 July,

2024 and not the application dated 17 July, 2023.
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16.

17.

18.

19.

20.

The Appellants submit that the Respondent did not produce

any evidence to prove its allegations of trespass.

The Appellants reiterate that the Respond Nrove
the right to possess and/or own the suig and.

The Appellants also submit that nogsale a ent exists as
the Respondent abandonedSits quest have the alleged

sale agreement retur. e%

The Appell furtheMsubmit that the Respondent pleaded

trespas it oUght to’ have led evidence to prove that they
unl entered Its land.
e

Act, the judicial decision of Miller vs Minister of Pensions

llants rely on Sections 107 & 108 of the Evidence

[1947] 2 ALL ER 372 and submit that the only issue that
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was not disputed is the names of the officials of the

Respondent.

21. On the second issue, the Appellants submit thaf,since the

Respondent failed to prove its case to the r ndard,

they should be awarded costs of th ial rt and the

present appeal. Q
on

The Respondent’s Submissions.

22. The Respondent submits ing issues;
a. Whether4th j rt erred in law
and b ting the permanent

injunction t the Appellants.

b o ar costs of this appeal.

23. issue, the Respondent submits that the Learned

Tri istrate held that it had the right to sue for trespass.

24. The Respondent also submits that the fact that it purchased

the suit parcel of land and occupied it was not controverted.
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25. The Respondent further submits that it proved trespass. This
was as per the OB number attached to the affidavit in
support of the application dated 17" July, 2023 dad marked

as PR-4.

26. It is the Respondent’'s submissio
Magistrate granted the said perm

the church property from waStage.

27. It is also the

permanent

attendin ch

n t relies on the judicial decisions of Jamal
usuf Abdulahi Abdi & another

ECA 14 (KLR), Swastic Holdings Limited
versus Kimani [2023] KEELC 16296 (KLR) and submits

that it proved that it was in possession of the land.
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29.

30.

31.

32.

33.

The Respondent submits that the trial Court found that the

sale agreement it had entered into was valid.

The Respondent also submits that a report wa$, prepared
which showed trespass and an OB number ided as

further proof of trespass.

The Respondent further submits@that t earned Trial

Magistrate did not thereforeNerr in gra g the permanent

injunction. V

It is the R \ubmissions that the 2", 3 and 4%
Appella no e any evidence to refute the claims
aga

0 the Respondent’s submissions that it is only the 1*

Appellant who testified and he had no authority to testify on

their behalf.
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34. The Respondent relies on the judicial decision of

Gachau Githaiga & another v Attorney

Stephen

General

[2015] KEHC 655 (KLR) and urges the Court to dismiss the

appeal with costs.

ANALYSIS AND DETERMINATION.

35. The issues that arise for determin o)

a. Whether the Learned Tri

S,

Magistrate erred in

issuing a perman injunction against the
Appellants.
b. Who should beax c he appeal.
A. Whethe ear Trial Magistrate erred in issuing

junction against the Appellants.

36. T of the Appellate Court was stated by the Court of

Appeal in the judicial decision of Gitobu Imanyara & 2

others Vs Attorney General [2016] eKLR. It was held as

follows;
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37.

“An appeal to this Court from a trial
by the High Court is by way of
retrial and the principles upon
which this Court acts in such an
appeal are well settled. Briefly put

though it should al
mind that it has ne

In Abok James A.J] Odera & Associates Vs

John P

T/A Machira & Co. Advocates

tr
[20 \ urt held as follows;
is being a first appeal, we are

minded of our primary role as a

first Appellate Court namely, to re-

evaluate, re-assess and reanalyze

the extracts on the record and

then determine whether the

conclusions reached by the learned
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trial Judge are to stand or not and

give reasons either way.” (Emphasis

mine)

38. The Appellants contend that the Learned Trial Wagistrate

erred in issuing an order of permanent i on“and yet

she found that the Respondent had n wnership of
the suit parcel of suit land. &

39. The Appellants submit t addition to the Respondent

a
failing to prove ownegshi ' to prove trespass and

possession of t\

40. The A also Submit that the Learned Trial Magistrate

ther rredyin issuing an order of permanent injunction.

41. pendent on the other hand submits that it was not
that it purchased the suit parcel of land and this
was the reason why the Learned Trial Magistrate found that

it had the right to sue for trespass.
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42.

43.

44.

The Respondent also submits that it has always been in
possession of the suit parcel of land and it proved trespass
as confirmed the OB attached to the affidavit in support of
the application dated 17 July, 2023.

The Respondents further submit thg rned " Trial

Magistrate issued the perman protect

church property from wastage.

Under prayer (b) of hevxespondent sought the

following order;

“ ;\ manent injunction
restraini he Defendants by

S, their agents,
se ts and/or anyone claiming

nder the Defendants from

entering, trespassing onto,

interfering with and/or or any

other manner dealing with the

church premises.”

ELCA EO08 OF 2024 [KERICHO] Page 15 of 28



45. The Learned Trial Magistrate at pages 3 and 4 of the
judgement delivered on 16™ July, 2024 observed and held as
follows;

“Determination.

I have considered the Plainti

defence case, including n
submissions. It is not in t
the church bought t a ue

n nt s been availed to
ove intiff is the registered
r the Iland in question.

H ever, in cases of trespass one

not have to prove ownership in

der to prove trespass. One has to

prove trespass and right to sue.
Plaintiff having purchased the land it

has a right to sue for trespass.

Having purchased Iland from a
person who is deceased is not an
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offence and is not the issue before
Court now. (sic)
Defendants have denied trespass

claims and have claimed that they

are worshippers in the church a

they do not hold leadership po

and that they only preac

pastor of the church allag

do so. It is also clear

evidence on record \there be
leadership wrangles in urch as
PW2 the put it in his

evidence t the case

before,Cou land therefore

itself to the orders

Cou I
EX
ardi prayer 1 that asks Court
eclare that the Plaintiff is
gistered owner of the land, it

not granted because no ownership

document like title deed/lease hold

has been produced in Court to prove

that Plaintiff is the registered owner.

That prayer is dismissed and not
granted.
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Prayer two, seeking for a permanent

injunction, as | have already stated

above, one does not have to prove

ownership in order to prove case of

trespass, so even if Plaintiff has n

they have trespassed, |

in the interest of j

that prayer, in orde

suit property from waStagelin case

someone would | to trespass or to

continue tres
That es t
Defenda

endi rch services, for the

co W2 (sic) told the Court
that r intention is not to stop
from attending church

rvices. But the church services

owever mean that

een stopped from

should be the ones (sic) conducted
by the people authorised by the
Plaintiff as the owner/occupier of the

land in issue, and not the ones
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conducted by the people who are
said to be trespassers.
As regards prayer 3 on general

damages for trespass, no damage
has been proved therefore I belie\

that once an injunction orde

Cost of the suit will-follo
I therefore enter jud
of the plaintiff

trespass and 0
orders of p@\
47. |In alySis the Learned Trial Magistrates observes as
S\O e question of ownership;

“Regarding prayer 1 that asks
Court (sic) to declare that the
Plaintiff is the registered owner of

the land, it is not granted because

no ownership document like title
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deed/lease hold has been

produced in Court to prove that

Plaintiff is the registered owner.
That prayer is dismissed and not
granted.”

48. Essentially the magistrate found that_go p was not
proved and she declined to gr ‘ 0 ring the

Plaintiff as owner of the suit land.

49. On the question of tres n anent injunction, the
learned Magstrat@ nd found as follows:

arhin‘cases of trespass one

ove trespass and right to sue.
aintiff having purchased the land

it has a right to sue for trespass....

..Prayer two, seeking for a

permanent injunction, as | have

already stated above, one does not

have to prove ownership in order
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to prove case of trespass, so even

if Plaintiff has not produced

ownership documents and even if

Defendants have denied that they

have trespassed, | find it being i

the interest of justice to grant thai

prayer, in order to protect tf

someone would like

to continue trespassi

50. Therefore, on the twin issues‘@f ownership and trespass, the
Learned Magistrate™yfou one need not prove

ownership so aspto o sue for trespass.

51. Itis the not coprect to say that the order of permanent

ed by the Learned Trial Magistrate was

on ownership. Page 4 of the judgment is as follows:

“Prayer two, seeking for a

permanent injunction, as I have

already stated above, one does

not have to prove ownership in
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order to prove case of trespass,

so even if Plaintiff has not

produced ownership documents

and even if Defendants have
denied that they have
trespassed, | find it being in th

prayer, in order to pro

suit property from

case someone wo

trespass or to
trespassing. {sic
52. A further reading of th raph reveals that the Learned
Trial MagistrateWi rmanent injunction “in the

interest of justi order to protect the suit property

fro

se someone would like to trespass

trespassing.” The question that follows is

thése were the proper considerations to be made in
orders of permanent injunction against the

Appellants.
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53. The Court of Appeal in Mohamed Ndoge v Mohamed Golo

Ndogo & 3 others [2015] KECA 184 (KLR) held as

follows;

“As opposed to an order o
temporary injunction is
provisionally before the Co

had the opportunity to aSse

merits of the a

permanent injunctio

end of the trial after

examinedson j claims. A

serves to

bject matter in

ring the pendency of

ollows, therefore that

dard of proof in either
will be different. At the
terlocutory stage the proof is on

a prima facie plane (sic). Based on
the evidence of the parties the

Court may grant a permanent

injunction if it is satisfied, on a

preponderance of that evidence
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that irreparable harm, loss or

damage, not capable of being

compensated by an award of
damages, in the absence of

injunction, will be occasioned. A

the interlocutory  stage
threshold (prima facie) s

than that expected at th

a balance of probabilit

Giella v Cassman Brown (1 A
358 and Mrao Ltd v erica
Bank of Kenya and. 2 others (2003)
KLR 125.”(E '

54. In the abov

that a per
ve presented evidence. The Court of
stated that a permanent injunction is issued
ces where there is evidence that irreparable harm,
loss or damage which cannot be compensated by an award

of damages will be occasioned.
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55.

56.

57.

59.

| find, therefore, that the Learned Trial Magistrate erred in
issuing orders of permanent injunction in the interest of

justice and according to her, so as to protect the suit

property from wastage in case someone would like to
trespass or to continue trespassing. (st

The law on when a permanent inj cu and the
purpose for which it is issued have(een set"out succinctly in
Mohamed Ndoge v Mohamed Golo ogo & 3 others
[2015] KECA 184 (KLR) .
This ground P | therefore succeeds.

In the Memorandum of Appeal, the Appellants have not

challenged the trial Court’s finding on costs.
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60.

61.

62.

63.

| decline to address the issue of costs before the trial court.

B. Who should bear costs of the appeal.

The general rule is that costs shall follow the his is in
accordance with the provisions of Se f the»Civil
Procedure Act (Cap. 21). A success ordinarily
be awarded costs of an action durt, for good
reason, directs otherwise.

The Appellants th pondent are members of a

church and hukeh “wespectively. For this reason, | do not

find it figto\@ran as this will continue to widen the rift

h n turn affect the peaceful co-existence

and its members.

DISPOSITION.

In the result, the appeal succeeds and | find and order as

follows;
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a. The permanent injunction issued in
the judgement delivered in Bomet
CM ELC Case No. E021 of 2023 on
16" July, 2024 as against the

Appellants is hereby set aside.
b. Each party shall bear own costs
the Appeal.
64. Itis so ordered. < Q
DATED, SIGNED AND DELKWERED VIRTUALLY AT KERICHO

THIS 26% Y, 2026.

b\.. OMOLLO
JUDGE.

NS

e ence of: -

gat for Mr. Kadet for the Appellants.
Mr. Jerry Nadi for Mugunya for the Respondent.

Court Assistant; Mr. Joseph Makori.
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