REPUBLIC OF KENYA

IN THE ENVIRONMENT AND LAND COURT AT KERICHO

ELC CASE NO. E002 OF 2023

EDNA CHEPKEMOI RONO..cussssssnnsssssnssssssssnnnssnnnnnnnnnnnnnnnshes
PLAINTIFF

VERSUS

ALICE CHEPTOO NGETICH (Suing as the Adminij
personal representative of the estate of GEOF
NGETICH(Deceased)..ccevursnnsnnsnnsnnnnnnnns
DEFENDANT

THE LAND REGISTRAR, KERICHO COUNTY...Queesessfheusns 2NP
DEFENDANT

DIRECTOR OF CRIMINAL INVES
DEFENDANT

THE ATTORNEY GENERAGs........ D 4™ DEFENDANT

Introducti

a. That in light of the pending suit in
Kericho Chief Magistrate EO041 of
2022 i.e George Fredrick Ngetich v

Bernard Kiprono Kirui, Kevin
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Kipngetich Kirui Sheila Chepngetich
& Ednah Chepkemoi , Rono, those
proceedings are

subjudice pursuant to the provisions

of Section 6 of the Civil Procedure
Act.
Factual Background. t
It has taken longer than usual to determ Preliminary
pa

objection herein. The subseguent hs will shed light

on the reasons for delay?

The Plaintiff enge present proceedings vide the
Plaint datedi24™ uaky, 2023 which plaint was amended on

Plaintiff seeks the following prayers;

ic) of subdividing and transferring all
that parcel of land LR No.
Kericho/Kapsuser/3097 into LR No.
Kericho/Kapsuser/6245 and LR No.
Kericho/Kapsuser/6246 is
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unconstitutional, invalid, null and void
and is of no legal effect whatsoever.

b. A declaration that the sub-division of all
that property known as LR No.
Kericho/Kapsuser/3097 into LR
Kericho/Kapsuser/6345 and LR

Kericho/Kapsuser/6346 wa a
consequence of illegality, ty
and/or fraud.

c. An order directing the Land R rin

custody of the registers in pegt of the

titles to the roperties nown as
Kericho/Kapsuse ] LR No.
Kericho/Kapsu and LR No.
Kericho/ (sic) to forthwith
canc X restore the register in
r %e arcel of land known as

ho/Kapsuser/3097; in the
er'it was, before its purported sub-
jvision.

at the 1% Defendant is an illegal

occupant and/or trespasser on the
Plaintiff’s property known by reference
as LR No. Kericho/Kapsuser/3097.

e.A permanent injunction does issue
restraining the Defendants, their agents
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and/or servants from any further
trespass and/or interference with the
Plaintiff quiet possession, use and

enjoyment of the parcel of Iland

comprised in LR
Kericho/Kapsuser/3097.

f. General damages for loss of us e
suit property.

g. Costs and interest of this
h.Such further relief as is will

deem fit or just to grant.

4. The 1% Defendant $ile ent of Defence and
Counterclaim date 023 wherein she seeks orders
that the Plaintiff’'s sui dismissed with costs.

3rd d 4t Defendants filed their Statement of

lated 30" October, 2023 which statement of
was amended on 14" July, 2025. The 2"9, 3 and 4™
Defendants deny the averments in the Amended Plaint and

seek that the Plaintiff's suit be dismissed with costs.
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6. The Preliminary Objection dated 30™ October, 2023 first
came up for directions on 1%t November, 2023 and the Court

directed that it be canvassed by way of written submissions.

7. The matter was mentioned on 29" Nove then
Counsel for the Plaintiff sought leave toi plication to
cease acting.

8. The Court granted Counsel th& leave to file the
said application an d the hearing of the
Preliminary Objecti edi30™" October, 2023 be held in
abeyance. \

9. On n : 4, Counsel for the Plaintiff informed the
w had instructions to proceed with the suit

ies were granted more time to file their submissions

on the Preliminary Objection.
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10. When the matter came up for mention on 19™ February,
2024, Counsel for the 2", 3™ and 4™ Defendants informed

the Court that she would not be participating in the hearing

of the preliminary objection. \
11. As the preliminary objection was pendi ng, t 1

Defendant died.
12. The matter was mentioned ver&nﬁrm substitution
and on 3" February, 20 sed 1 Defendant was

substituted by Ali heptoo Ngetich.

13. emwas mentioned severally to confirm

had filed an application to amend the

14. The Plaintiff filed the application dated 30" April, 2025
seeking leave to amend the Plaint. The application was

allowed on 7™ May, 2025.
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15. On 17" July, 2025 the matter was mentioned and the Plaintiff
was granted more time to file submissions on the

preliminary objection.

16. On 6™ October, 2025, the matter was g firm

The Plaintiff’s Response to.the Pre ary Objection.

17. The Plaintiff filed Groun O ion dated 2" October,
2025 in respo toNthe 1 Defendant’'s preliminary
objection. T llows;

a.Th the (sic) Preliminary objection is

a glaring misapprehension of

visions of Section 6 of Civil
ure Act.

Notice of Preliminary Objection is
fundamentally fatally defective,
misconceived, frivolous, vexatious, and
constitute a flagrant abuse of the Court

Process.
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c. The Application (sic) is brought in bad
faith.
d. That the Notice of Preliminary Objection

constitute an abuse of the Court process

and ought to be struck out with costséto
the Plaintiff.
Issues for Determination. Q '

18. The 1 Defendant filed submissiongyon 16™ February, 2024

while the Plaintiff filed s*mwy October, 2025.

19. The 1** Defendant he following issues;

a. Whether eliminary objection s

e
x e doctrine of sub judice should
jed and what is the rationale.
hould bear costs.

20. On the first issue, the 1 Defendant relies on Section 6 of
the Civil Procedure Act, the judicial decision of Seven Seas

Technologies Limited versus Eric Chege [2014] eKLR
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21.

22.

23.

and submits that the preliminary objection raises the issue of

sub judice.

The 1°t Defendant also submits that sub judice is ure point
of law which can be raised by way of a prelimi jection.

The 1% Defendant further submi termining
whether a matter is sub judice, the Court™Was to determine

whether there are two suitS§pending ourt, whether the

parties are the same and e e parties are litigating
under the same ti TheyCourt has to also consider whether
the subject teri th suits is the same.

On cond | , the 1** Defendant relies on the judicial
’ OIS, O eaker of National Assembly & another

Senate & 12 Others [2021]eKLR, Joel
Kenduiywo versus District Criminal Investigation

Officer Nandi & 4 Others [2019]eKLR, Kenya National

Commission on Human Rights vs Attorney General,
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24.

25.

Kenya Bankers Association versus Kenya Revenue
Authority [2021]eKLR and Independent Electoral &

Boundaries Commission & 16 Others [2020]eKLR.

It is the 1% Defendant’s submissions that | CM ELC
Case No. EO41 of 2022 is pending b ubordinate
Court.

It is also the 1 Defendant’s submissions he parties in

the said suit are;

“George e tich versus
Benar () Kirui, Kevin
Ki ] Kirui, Sheila

epn h“and Ednah Chepkemoi

’

1°* Defendant’s submissions that the parties

present suit are similar to the parties in Kericho CM

ELC Case No. E041 of 2022.
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27.

28.

29.

The 1t Defendant submits that the present suit is therefore

sub judice.

The 1t Defendant also submits that the Courtséhave held

that where two or more suits are filed over subject

matter before Courts that have jurisdiction it filed first

should be heard and the latter suit

The 1%t Defendant further s its tha e Kericho CM ELC

Case No. E041 of 20 he present suit should

be stayed pendin and determination.

. The 1 D%\eles on the judicial decision of

Mu a tments Limited versus Safaris
‘ i rica) Ltd & 2 Others [2009] eKLR and
bmitsithat the filing of separate suits despite the existence

of similar suits amounts to an abuse of the Court process.
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31. The 1 Defendant also submits that multiplicity of actions
over the same subject matter even where there exists a
right to bring an action, should be regarded as an abuse of

the Court process.

32. The 1 Defendant further submits that ab

process is an obstacle to the effici d

justice. <
33. The 1%t Defendant relies NRule 15 (1)(d) of the

Civil Procedure es es the Court to find that the
Plaintiff’'s Naqtice tio pplication dated 24™ January,
2023 is subYudic hould be struck out.

34. nt submits that she has demonstrated that

es Iin the present suit and the parties in Kericho CM
ELC Case No. E041 of 2022 are the same and the subject
matter is also the same and urges the Court allow the

preliminary objection with costs.
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35. The Plaintiff in her submissions relies on the judicial decision
of Mukisa Biscuit Manufacturing Co. Ltd vs West End
Distributors Ltd [1969] EA 696 and submits on the

following issues;

a. Whether this proceedings an
pursuant to the provision
the Civil Procedure Act.

b. Whether the preliminary objection raises
issues of fact th ’;\tobe ascertained.

36. On the first issue, |aigtifhrelies on Section 6 of the Civil
Procedure \ reme Court of Nigeria’s judicial
ecisionWef ©chej manuel Dangana vs Hon. Attai
i man & Others, SC 480/2011 and SC

onsolidated) and submits that this Court is

d
Aidc

ed under Article 162 (2) (b) of the Constitution of
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37.

38.

39.

40.

The Plaintiff submits that in the present suit, she is seeking
for orders of cancellation of titles for land parcel No’'s
Kericho/Kapsuser/6245 & 6246 which were allegedly

obtained through fraud.

The Plaintiff also submits that in Keriche,C Ca No.

blic road

E041 of 2022, the 1** Defendant is ‘ w
be established between land g
Kericho/Kapsuser/6246 and 3098 amoEMLer orders.
The Plaintiff furth bmits\that at paragraphs 24 and 25 of
the Amend \e has averred that Kericho CM ELC

Case

No’s

No.%Z pending in Court.
tiff relies on the judicial decision of Kenya Airports

Authority vs Anthony Mutumbi Wachira [2015] eKLR

and submits that the issues raised in the present suit and
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the issues raised in Kericho CM ELC Case No. E041 of 2022

are different and that the parties are also different.

41. On the second issue, the Plaintiff relies on the judicial

decision of Oraro vs Mbaja [2005]eKLR cited in
Margaret Nyiha Gatambia & 2 Peninah
Ngechi Njaaga & 3 Other , Quick
Enterprises Ltd versus Kenya orporation,
Kisumu High Court CivilfCase No: of 1999 and

submits that the 1 Defe inary Objection lacks

merit and should is with costs.

ation.

42. e 1** Defendant’s Preliminary Objection,
hereto and the rival submissions. The only
at arises for determination is whether the 1+

Defendant’s Preliminary Objection has merit.
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43. The judicial decision of Ushago Diani Investment Limited
v Abdulwahab (Environment & Land Case 12 of 2023)
[2023] KEELC 20213 (KLR) (27 September 2023)

(Ruling) cited with approval Oraro v Mbaja [2005] eKLR

141 where the Court, on the nature iminary

objections, held as follows on;

be conteste j event, to be

e

process of

ertion which claims
inary objection and yet

t e a i
i e
eeks to adduce evidence for

tual aspects calling for

S thentication is not, as a matter
f legal principle, a true preliminary
objection which the Court should

allow to proceed. Where a Court

needs to investigate facts, a matter

cannot be raised as a preliminary
objection anything that purports to

be a preliminary objection must not
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44.

45.

46.

47.

deal with disputed facts and it must

not itself derive its foundation from

factual information which stands to

be tested by normal rules of
evidence.” (Emphasis mine)
The 1 Defendant submits that Kericho e No.
EO041 of 2022 is pending before the su ourt.

The 1%t Defendant also submits th he rties in the said

suit and the present suitphare same and that the subject
matter in both su% :
The no\ submits that the present suit is

a
diceland that since it was filed after Kericho

EO041 of 2022, it should be stayed.

Th tiff on the other hand submits that the issues raised
in the present suit and the issues raised in Kericho CM ELC

Case No. E041 of 2022 are not the same and neither are the
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parties the same. The Plaintiff, therefore, submits that the

present suit is therefore not sub judice.

the same parti
under who heyy, or any of them

claim, liti e same title,

where or proceeding is
pendi ame or any other
urt jurisdiction in Kenya to

t

theyrelief claimed.”
49, cision of Cyrus Mucebiu Irungu v Martha
Irungu & another [2022] KEELC 810 (KLR) the
I

Court held as follows:

“...1 agree with the submission
by counsel for the Plaintiff that
the issue of sub-judice does
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require the ascertaining of
facts or probing of evidence in
the two earlier suits mentioned
by the 1 defendant which this
honourable Court is not privy
to. It therefore follows that the
issue of sub-judice is not a pt

point of law capable of

50. In the judicia ' garet Wachu Karuri v John
EELC 2793 (KLR) the Court held
as f

he Court to determine whether

e issues herein were directly and
substantially in issue with the other
suit, it is this Court’s considered view
that it will have to ascertain facts and
probe evidence be (sic) ascertaining
whether the issues raised in the
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instant suit are the same as the once
(sic) in the Appeal aforesaid and
further interrogate the prayers
sought whether they are the same

and or relate to the same issues.

Preliminary Objection

raised on disputed fs

is not

51. Courts hayeWheld that the issue of sub judice requires the

Cou % ascertain facts and probe evidence and it is

sWmot a pure point of law that can be raised through

ary objection.

Disposition.
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52. Taking the foregoing into consideration, | find that the 1*
Defendant’s Preliminary Objection dated 30™ October, 2023

lacks merit and it is hereby dismissed with costs.

53. Itis so ordered.

DATED, SIGNED AND DELIVERED V, %T LERICHO

THIS 12™ DAY OF FEBRUARY,

for the Plaintiff.
for Chepkemoi for 2", 3 and 4"

Court Assistant; Mr. Joseph Makori.

ELC CASE NO. E002 OF 2023 [KERICHO] Page 21 of 22



ELC CASE NO. E002 OF 2023 [KERICHO] Page 22 of 22



