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(Being an appeal from the Judgment and Decree of the Hon. Mr.
D. M. Kivuti Principal Magistrate dated the 18" day of March
2022 in MCELRC No. 360 of 2020)

1. Through § 'C\{ded Memorandum of Appeal da t

2024, e Appe

'..-H
Honouratse®r. D.
& i

i

appeals against t dgmen

Il " " "
d in law and in fact in

nt’s claim dated 24™ April

,f-l!‘i‘*
T BN -ﬁ -.; fact in failing to

,‘ & '{-'I ent amounted
- tert

nation.

""I-,.llo in fact by failing
L]

ii. The Learne ]
to hold that the MBONH
levelled against him.

. the allegations
iv. The Learned trial Magisigte nd in fact by
disregarding the provisions o 2"/ ¢ 1 s of proof and
thereby finding that the Appellant ""A.._ :
balance of probability. '

his case on a
V. The Learned trial Magistrate err'l_ fact in failing to
hold that the Respondent failed td B
of probability.

e c on a balance

-_'3 3

Vi. The Learned trial Magistrate & and in fact in

disregarding the fact that the Resp@ ot produce an
iota of evidence, documentary or otherwise, in support of the
charges or allegations leading to the dismissal of the Appellant’s

employment.
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Vii. The Learned trial Magistrate erred in law and in fact by failing

to appreciate that the substratum of the Respondent’s case was

the allegations b T:‘Re‘s}'oiif iewhich allegations
were n % S T
Viii. rial Magistrate erred in law and in @/I
Ia/mant was not accorded a fair heari é
'”H Learn q rigl Magistrate erred j#
. -.L d thakl 'ﬂ-" ke accuser of the

Ve t, 'can H i process.
. LTl ] !
’h Yo il g WS L a'd Llaw and in fact by failing to

) to an order of specific

at the

e termina

iXx. fact by failing

e L ¥ balisSmacics for the duration
ik . ' il
3 B with costs of
, - 3 _. ""l-:f'-._"'l with costs o
BT < Oty s 0 and Decree of
N
& the 18" day

of March 2022 and all cong [ b set aside;

- . 5 ¥,
this appeal angk 2k,

the Hon. Mr. D. M. Ki -:..'

Payment of Kshs. 600,000/- Belfgl 1% Mlhs' pay as

compensation for wrongful dlsmlssa-l termination
and an order of specific performanc.eI fol . ""'- bellant to be
paid the Kshs. 412,500/- being half :-:! : .,,L e months of
April 2017 to 14" August 2018 both : jve

4. The Appeal was disposed of by written suBmissh

APPELLANT’S SUBMISSIONS
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5. The Appellant’s Advocates Anyonje & Company Advocates filed

written subm|SS|ons dated 26" Ju
6. Counsel subm e L (HLHASU%‘?C t as a
first a court as well stated by the Court ofcg@
Selle%ssociat ' otor Boat Compapy Lallited [1968]
E.A ”:'I"_" itoiRpr | in Ve rmaceuticals

e

Labour Relations

| EOS36F 2042)71 C 2919 (KLR)
-zr .- - T
7. On the i f. _ﬁ? he Appellant’s
w : b ) .
services amov Ige ¥ s | o MUl and unfair
; - : Ly
termination co¥ R Sk E-c f the Employment

8

L

Act on proof of reason™ oR%Srminationd

8. That the crux of the Appellant’'s ca as

Etion 45(2) on
| |

unfair termination.
ere were no

evidence, documentary or otherW|se “in J‘I"*-. the charges

a
Ty
or allegations levelled agalnst‘ﬁlh .l- "‘ifa- was no

“overwhelming evidence” as RW1 ol -h re No copies

of the alleged post-dated cheques, no ' o1, tices to show

o

cause why the Appellant, as RW1 put it, “habl ally absented
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himself”, no written complaints by the many complainants nor
notices to show cause on agy of t
9. Counsel sub L ;IWS May
n 0 crlmlnal case against the Appellaé was

and e o gyer proceedin ed
‘_l. C § -‘-' ) . o E

2014

acqwt in that

JOf the Evidence

[

st prove”. That this

he speculations by the

s he documents
...ﬂ
«“\;&.r ations by the

Rl

: b T,
10. Counsel submitt | R R tate failed to

llEll-aS el :

41(1) Constitution of Kenya 2010w prow

pd in Article

uphold the rights of the APRE

nfair labour

practices. That the Respondents faihe ._qll ': e even one

ls'n " t;"
sl "‘-l-
oV ir within the

document in support of the aIIegar.L?rf against the

Appellant and therefore the terminagig "'

meaning of Section 43 (1) as read wit BOC M Of the Act.

" I

11. Counsel relied on Section 41 of the ACt G

hearing and

contended that it was undisputed that the Appellant was not
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invited to the sittings of the Committee; the Committee

allegedly only con&dered-[wo( JUS the show cause
letter. In Dbl Qt the
Respo%%s}never explained the reasons for c _8’!

ton to t peIIant, in the prestd of another

employet F‘_"
12. \

A5

termin

|
is chai

: R Edhop flog fesentative.

f#¥blinary hearings the

e the Appellant, and

1 n
- -" .
! af | : =lEY it Y floor union

representyfieta o’ i _ AL N L consider any
representatio ,;T-"'L._: DT | e »-.. hosen by the
Appellant.

13. Counsel submitted that Sg t should be

abided with by all state officers. ™ nt case was

sealed when his accuser the DC&™ 1':
"
l!!'-""-'- the accuser

ntermediary

between the employer and the ApQ1(Ie!
could not be the intermediary in a f ~s. unsel relied

on the holding of the case of Mwen e v the Kenya

Power and Lighting Company Limited 120 1l eKLR.
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14. Counsel submitted that when the Committee sat for its

deliberations neither the A other employee of his

choice or a s@ AZHS t. The

accus ’ the conveyor of written response@
o]

Appel the DCC(
AL

Appellan

‘ u Id not deliver show etters to the

yYould curtail the

until

-

;I
1|

ittee deliberates on
pfence. There was no

a2 of the Act were

5 Iawful.

15. Counsel sulgFRiuiCRilll i : August, 2018
--L_"'

spectively. The

Appellant was not paid the oRg C y contrary to

the dictates of Section 36 of the¥ ounting to

wrongful dismissal. B % T
\o
16. On the issue of whether the A.,elp A ﬂ_’h entitled to
compensation for wrongful dlsmlssl il termination

counsel submitted that considerin ! 3Re NOo iota of
i
ol =ik "yl

evidence in support of the Appella ination and

withholding of terminal dues, counsel urged the Court to award
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12 months’ pay as compensation. That compensation was

preferred to reinstatement u
17. On the issu@_&LAﬂJel Snt?gfo order
e 'ﬁ@formance to be paid Kshs. 412,500/= '_@If
% |

of April 2017 to 14Y-AcEaEst 2018 both

of sp

r the m
I,

salarie

F‘; sive oL o mit : Appellant while
'y = . ;
e 0Ny Lg PRvith allowances and

Js s totale

months

o] peIIant testified that he

-
"

they were c;_f.zi_:'l_-;,__ e -;I'..' he Was not in the
system.

18. Counsel further submittedh ide le®y

i 14™ August

2018 the Appellant was notified UMERAaralEEN that :
(N :

5

“Note that on dismissal, you forfeit M to terminal

benefits from the Government.”

19. Counsel relied on the case of Frekifi REre v Kenya

.1‘

National Union of Teachers [2015

b ere the court

il
L
n

-,
being of the same view quoted its decision in I

.- ¥ strial Court

of Kenya at Nairobi, Cause No. 56 of 2014, Joseph
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Kamau & 468 others V. G4S Security Services (Kenya

Limited) that termination jﬁges not extinguish
payment of w r d ée and
owing '@mployee by fact of service rendered a

% |

as the

olume d benefits remain o the same

i ; :
constitut f_:‘ ontingH gL ; e meaning of
’f ’

Se 0 ~|'io
. nsel Sy
Blce pay slips in

oA [\ 4-.
respect Of @fatAnp * s I{-.E to award the

3=
-

20 was mandated to keep

Appellant unpig ct| otalling Kshs.

412,500/=.
21. The Respondents’ Advocates B WAL incipal State
Counsel for the Attorney General ﬁle submissions

dated 16 July, 2025.
22. On the issue of whether thereg :é ~F"': M reasons for
: ﬂi

" Act Section

‘-

dismissal counsel submitted that the H
N
44 describes summary dismissal as where an employer

terminates the employment of an employee without notice, or
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with less notice than that which the employee is entitled by
any statutory provision orsgontra Counsel relied on
Section 44(4) BI;! a}uu 351??' which
includ%@ behawors which would lead to gross

|
t of the ¢h

on the D yee.

yas provided for

where there should

;I
e,

id ano

LA

relied onk, S@atien.Z /i

termination. Cpgas
. i

n and a fair procedure
Counsel also
f reason for
Chemweno

Kiptui -V- Kenya Pipe ". [2014] eKLR

on the procedure for termindgj easons and

notice of hearing.

24. Counsel submitted that the Appel -*'"' "l."'l...: onded duty

, Pt

11- L“. Il under his

severally, by failing to attend meeJ;‘In

purview. That the nature of his for ¥ “'-. ™

ent required

him attend several meetings in ord his duties.

L]
il

o«

Further, the Appellant was reporte fthe County

Commissioner vide letter Ref: No. KJD/CC/CON/HRM/14 VOL.1
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(43) dated 27thjanuary 2017, that his work as a chief fell

below the expected r\lea‘re ﬁThe letter cited
numerous @CE or misc the

ent functions

claimg ng from

8)  Failureldto

L
i
e

ftend critical key geviad

Toney from a member

iduals on diverse dates,

—#}x

e 1"'1}'* I§ime, soliciting

e’s title deeds

3 |c
. . N
crucial documem, = T

pefore signing

d) Prolonged and unjudsi rom office,

e) Failure to pay monthl 1'1 N - ndlord had
to evict him from his rental ho"u "'-""--.

25. Counsel submitted that these’ -.,?11'

1

Appellant echoed valid grounds fdg '

-.'a‘

provided for in section 44 of the act"¥4 (Cinlical under the
F

circumstances was justified. That the ApH

ht- against the

TS dismissal as

’ .
lant vide a

response dated 15thJanuary 2018, merely made excuses, in a
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bid to explain his absenteeism. The excuses did not challenge

the fact that he was abse Wltguwxg leave, nor did he
give reasons t
26. On%‘@}e of whether the correct procedure wa(; @h

|
counsemgubmitted| tHel the Appellant his right to
L. . i
fair hearffig) EFRe g to. The *Tair hearing as

.
l’ :r

e Constitution 2010

t be taken away from a

earing and or a

e
*.
._'.'f‘

! yer that has
adverse -ﬂ?;‘:;.‘:

27. Counsel further :=. aCct on the right

to fair hearing. Counsel sShs e Court of

Appeal in the case of Jane vs- Kenya

Commercial Bank Limited [20 )n employer
complying with mandatory provisions_1I E’“ 1 and 45 of
the Act when terminating an employ s nt, and that

failure to do so renders the termlnatl
28. Further, counsel relied on among otf #the Court of

Appeal decision in the case of National Bank of Kenya vs
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Anthony Njue John [2018] eKLR on employer adhering to
section 41 of the act, onsgthe rjﬁttj:é; hearing. Counsel
further relied @CMWEH er Og "3:"]. hers

C
mission [2013] eKLR on requiremen _@h
|

Servige

substan®ye justificgt
1) e |

29. Couns bmitEgd ," % BEN Was adopted
.I‘ "

nd procedural fairness
fy
subSeqtent
fced
T

the < 7 it atoghof the Estate

Bht met the threshold

on among other cases

i

Security Fufid-TIFIE COCTaAtEIN th5t an employee
,

= Y in himself, an

having been given oM\ 88D

opportunity which he utilized &y, Jp_gll_app Id not validly

claim to have suffered any preju s %

: of not being
e W

n hl
accorded an oral hearing.’ il TR
N
30. Further counsel relied on the c?::-uegl-r iy M2 Revenue
LS .

Authority V. Menginya Salim My RVil Appeal

2Th
i R

108 of 2009, where the Court Nefts
L e

hearing is not determined solely by its ora nadFe. It may be

fairness of a
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conducted through an exchange of letters. That this
amounted to fair hearlng ‘}' U
31. Counsel urﬁ} ke !S)Tj)f:jlants
detai%@onse to the allegations and uphold th _éb‘r
by the suit, gk
LE , f .
for sumiigey disnyis Sl el
32. 155 O OF. v e = 3 ought should issue

aned mddigfate in the trial e procedure

Je¥e f ed in his Memorandum
L S N B ™R ot granting an
order oftgleH ﬁ _‘#.'* "'n sh. 412,500,
costs to the TN t QLT '_ ' -_-- es. That such

orders could not be -,.-,. ; A% the employee

neglected his duties and ack provisions of

the employment Act.

38. Counsel relied on the case of Ec-h ¥, "l.'h,_',h ya Airports

Authority [2024] KECA 828 (EIL m_-; the court

disallowed the reliefs sought . i

N (&

e
Ll
L

J that the

dismissal was by no means unfair.
il

DETERMINATION
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39.

40.

The court has considered the grounds in the
Memorandum of Appeal, thg-Rec pgeal and submissions
filed by the p@%@ﬁiﬂ n(llnj:geﬁf) e first
appellate re i
subor&te court

AL ' ;
with its [Opl findjoGEEEaEde
’f '_.-

S to re-evaluate the evidenc i the

ffon points of law and.sfdci®nd come up

&1fd in Court of

s- Sunday Post

late standard of review

ated in three

i. First, on first apeal, the Court is under a duty to reconsider and re-

evaluate the evidence on record and draw its own conclusions;

ii. In reconsidering and re-evaluating the evidence, the first appellate
court must bear in mind and give due allowance to the fact that the trial
court had the advantage of seeing and hearing the witnesses testify

before her; and

iii. It is not open to the first appellate court to review the findings of a
trial court simply because it would have reached different results if it
were hearing the matter for the first time.

In this case, the Judgment o urt was that
the Claimant’s suit was dismissed with each party bearing their

own costs while finding that the Claimant was lawfully
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terminated. The Appellant was aggrieved by the said judgment

and has raised ten grour\tﬂé @ch this court will
condense in t@&n 3 1’
C .
:1 Whether the trial court erred by finding th%it:he

Ap;J)ellLalllvt was lawfully and procedurally

terminated.
&0 T
Whether the trial court erred by not awarding
ML oD o
the Appellant his terminal dues and reliefs
r

ii.

sou h

S

Whether the trial court erred by finding that the Appellant
1 110 "ll--nlﬂ"".'h-g PP

was lawfully and procedurally terminated.
it WV b,
41. It is not in dispute that the Appellant was an employee of
il T
the Respondent who was first employed as Assistant Chief 1
. -
Ngong Township Sub-location on 18" May,2005 and on 19*™
b
June 2008 he was promoted to the position of Chief Grade i

il

Ngong Location. The Appellant was again promoted to Chief |
L

vide the letter dated 22 Februaryl,2016 with effect 4t

by ¥ -
December, 2015 until his termination on 14* August, 2018.

LIS

42. The Appellant alleged that he was termlnated without valid

and fair reasons and without any disci_gl_i_na%hearing. The
Respondents on the other hand alleged that the misconduct of

the Appellant amounted to gross misconduct calling for
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summary dismissal. The Appellant was charged with a number

of charges including absconding official functions, defrauding

.« AV . 1IN

the public, withholding titles and failure to pay his rent. That
e\ Wy A Yy
this went against the Public Service Regulations and chapter

e N ;.1 "
six of the Constltutlgn.
A% 0 bl e ./jd

43. The trial court found that the Respondents had valid reasons

grsus Kenya

Walter Ogal
Anuro v Teachers Ser E 3] eKLR.

44. This court is awake to the requirement that the employers

must terminate the services of employees for fair and valid

reasons as required by section 43 of the E.mployment Act which

becomes unfair under section 45 when there is no valid reason
Ll =
1

and procedure followed unfair.

" BN

45. This court is also aware of the respective burden of proof

under section 47(5) of the act where the Appellant ought to

illustrate that a termination which was unfair took place and
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the Respondent had a duty to justify the reasons for the

termination. In this particular case this court is convinced that

.« AL . L IN "

the Appellant illustrated termination occurred and it was upon

AT ~dAF T
the Respondent to justify the grounds of termination. Reliance

™ i T .

is put on the case of Pius Machafu Isindu v Lavington

o W | S -

Security Guards L|m|ted [2017] eKLR on the respective

f

46. This court was not bound to undertake a burden of proof

cieets  JITENAE i

beyond reasonable doubt as in criminal matters but that of civil

raELe Urde A4y

matters which is on balance of probabilities. In other words,

AP _SITONRE, U

would a reasonable employer act the same. However, the Court

h‘:ﬂ

will not replace its subjective views of what constitutes a valid

SR

reason for termination of an employment contract with that of

o T

the employer. Justice Professor Ojwang’ in the case of Kenya

Revenue Authority Vs Menginya Salim Murgani, Civil

Appeal No. 108 of 2009 as cited in Republic Vs National

S B

Police Service Commission Exparte Daniel Chacha

Chacha JR 36 of 2016 (2016) eKLR observed as follows:-

“There is ample authority that decision making bodies other than courts

and bodies whose procedures are laid down by statute are masters of
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their own procedures. Provided that they achieve the degree of fairness

appropriate to their tasks. It is for them to decide how they will proceed”
_ O o
47. Further the Court of Appeal in Civil Appeal No 66A of
al I B . PR PR FT e

2017, Kenya Re\fgue Authority v Reuwel Walthaka
-
Gltah:ﬁ&% o}hers [2019) eKLR stated as foIIows{ t b
“...It is improper for a court to expect that an employer would have to
¥ g Ay gk =

undertake a near forensic examination of the facts and seek proof
AT Fad W A
beyond reasonable doubt as in a criminal trial before it can take
= 41 AR ST a5
appropriate action subject to the requirements of procedural fairness
P 04 R LY O S O
that are statutorily required. The standard of proof is on a balance of
PR PR S R T el -

prcibal.blllty, n.o-t 1bl_e%/gr]lc_ik reasonable doubt, and all the employer is
L1 .
{:reqwred to prove are the reasons that it "genuinely believed to exist,"

L L I L T e
causing it to terminate the employee's services..."
F I 1% Wil =

48. Drawing from the above cases although the standard of

T MNIESERE 5

proof in such cases is on balance of probability the

B L W,

Respondents had a duty to justify the grounds of termination

hphasized on
among other cases the case offyMs o Kiptui v

that-

Invariably therefore, before an emple B sc their
r/ght to terminate the contract of an ¢mg g ¥ re must be

49. In this case the Respondents never produced any
e
evidence of the charges of absconding of duties, the fraud,

withholding the titles, failure to pay rent and poor performance
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which would touch on grounds of misconduct and poor

performance. -w k -[ | 'I'I' ]-':th

50. The court no:c_es that there was no w_irning issued to
e\l 4 vy
the Appellant on those allegations, no complaints by the people
- i o
defrauded were filed in court, no investigation report pining the
ﬂ&l I:Ii !_.!-__

Appellant or the said postdated cheques. The warning letter of

w VA AYLTE I

5% May,2014 in relation to criminal charges was followed by a

A Tl L

meeting where termination of disciplinary proceedings and
e AR e .
interdiction was uplifted on 15thJanuary 2015
el &
51. The Appellant |f at all he performed poorly he was not
Wb -4 |
placed on any performance |mprovement plan and he failed to

h'.."ll

improve and in any case the performance appraisal filed by the

NN

Appellant of 2015 showed he was a performer with excellent

rsus Kenol
Kobil Ltd [2015] eKLR the court se '1._ inciples that
the Respondent needs to incorpogate M Performance
< nt Plan and
are to be
consistent with section 41 of the Emplo BCt and Article

47 of the Constitution and on fair administrative action.
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52. In the case of Periosteum Bheekhoo v. Linksoft
Group [2015] eKLR: Ca 21 2014 at Nairobi it
was held that 6% ws FTf e was

aware%frmance standards, efforts were made Cj@&

ent, and

improv was given for the_ el ce to make

LA
necessa i"_" DIrOV&R
53. '4_ 8 1S5 U™ ‘ . ' f¥es and absenteeism
tspon ated efforts of reaching

eII - -‘I el that they were
considerindidite g 2 = ' s This never

happened. In§EheN ne vs Inter

& i LN
Security Services 12018 R cld that;

|
An allegation that an empleyedshas abs ' ties calls upon
an employer to reasonably dégrefgtiate BN s cre made

to contact such an employee with0 cco

s ™

54. The Appellant also produced leave application forms and

Y

5

Medical records to show the time he was accused of

o | Y .

absconding duties he was either on leave or sick. There was no

notice that the Respondents were considering terminating the
T

Appellant on account of absconding or on the poor

performance.
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55. It is important to note that the show cause letter was issued

on 21t April, 2017 after the DCC complained in January, 2017

.« AV . L IN "N

that the Appellant’s services were below expected standards.

A\ S Lo A VY
This court also notes that despite the letter giving the Appellant

™" A o

21 days to respond no activity took place until January, 2018

o W | i S

when the Appellant responded and he claimed the DCC was

w VAR AYLOE AR

hesitant to give him the said show cause letter. If at all it was

IV P TS A

true the Appellant was hesitant to respond to the show cause

i L i

letter there was no evidence of the steps taken by the

raELe e ARy

Respondents when he did not respond to the show cause letter.

AP _SIT0NRE, U

56. This court therefore dlsagrees with the trial court that the

R T

Respondents had valid reasons to terminate the Appellant who

e

had served them since 2005 as Assistant chief and he climbed

=

the ladder to Chief 1 due to his performance.

57. On the procedural fairness as is proviéled for under section

41 of the Employment Act which is couched in mandatory

S B

terms as seen in the case of Kenya Union of Commercial

Food and Allied Workers v Meru North Farmers Sacco

Limited [2014] eKLR that: - ﬁ

Section 41 of the Employment Act is couched in mandatory terms.
Where an employer fails to follow these mandatory provisions,
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58.

whatever outcome of the process is bound to be unfair as the affected

employee has not been accorded a hearing in the presence of their

union representative A .[ Ir ]- ':' .

The right to fa|r hearlng is also provided for under the

~L ¥ - *Irrx.

Constitution under Article 47 and it cannot be taken away from

™ It | - el «r
the employee. It is clear that the Respondents dismissed the
A LT -

Appellant after he responded to the show cause letter on 15%

« %A XN & TS5\ AT

January, 2018. The Respondents alleged that the hearing need

FV P Bl S R

not be oral |n nature and that exchange of documents is also a

Whereas it is true a hearlng can be conducted by exchange

DL < s .l

of letters in this case this court does not agree with this

TR W VRN,

position for the reason that the Appellant only responded to the

show cause letter issued over six months earlier. There were no

.

previous warnings or notices on his conduct. This court is of the

view that such serious accusations needed the Appellant to

make his representations before the disciplinary hearing

i

= o

committee where he would present his evidence to counter the
| T (R | |

Respondents’ allegations and have a colleague accompany him

at the hearing. This is supported by the fact that the Appellant

had denied the said allegations.
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60.

61.

This court emphasizes that the right to heard was couched in

mandatory terms and any employer who proceeds to take any

.« A Y. L IN "~

action to the detriment of an employee without hearing the

i\ WL | Al Ty
employee, the same amounts to unfair termination. Whereas
! AT | T A L

the charges amount to the grounds of gross misconduct under

A% Uil Y -

section 44(4) of the Employment Act the courts have always

o VAR ASLOE A

emphasized on the right to be heard as was held in the case of

A el L

Pius Machafu Isindu vs Lavington Security Guards

civets  fIT-ENNE pre——

Limited [2017] eKLR, the Court of Appeal stated:

WARVe TIPS ~ Ay, )

“There can be no doubt that the Act, which was enacted in 2007,
FF T e e ]

places a heavy obligation on the employers in matters of summary
E RN, W o . 0

dismissal (Emphasis“m'.igs) lfo.r_breach of emﬁlozment contract and
unfair termination lnvolv_iig‘b_hreach of statutory law. The employer
i L

must prove the reasons for temv/p‘?fmg (section 43) - prove that the
= s 5

grounds are justified (section 47 (5), among other provisions. A
L= S ) "

mandatory and elaborate process is -tg_er-?_ set up under section 41
requiring notification and hearing before termination. :I

The court notes that the DCC who started the accusations

| A
against the Appellant was both It_he _accuser and the
[
intermediary hence he could not give the Appellant a fair
i

' el

hearing. He was the one who was holding on his show cause

letter and the one making final decisions after the hearing

committee sat. The Appellant appealed the decision to

JUDGMENT APPEAL NO. E050 OF 2022




terminate him on 3™ September, 2018 and the Respondents
upheld their decision to dismiss him. This court therefore

.« Al . L IN

disagrees with the trial court that the Appellant was

e\ W la e

procedurally terminated. This court returns the verdict that the

e N T | o
Appellant was therefore unfairly terminated.

Whether the trial court erred by not awarding the
e I FTR M W DU N

Appj"lﬁnt %i’%’ﬁ thLes and reliefs sought

62. Having established that the Appellant was unfairly
dismissed the court proceeds to find that he was entitled to the
damages for unfair termination under section 49 of the
Employment Act. The court is guided by considerations under
section 49(4) of the Act. The Appellant had served from 2005 to
2018 which was approximately 13, he was unlawfully
interdicted and the summary dismissal found unfair. The court
is therefore of the view that the Appellant’s case is one that
justified for maximum compensation and awards him the 12
months’ salary as damages for unfair termination.

63. The Appellant claimed that his gross salary was Kshs

50,000/=. He could not get his pay slips which were system

generated and the Respondents never produced any evidence
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to the contrary. The Respondents being the custodians of
employment records under section 74 of the Act ought to have
rebutted this assertion but they did not. The court will work
with the Kshs 50,000/= as the Appellant’s gross salary.

64. On the prayer for specific performance of Kshs 412,500/=
being half salary for the months of April 2017 to 14"
August,2018 this court having found that the dismissal was
unfair this was a terminal benefit awardable to the Appellant
since he was paid half salary during interdiction to the time he
was officially dismissed unlawfully. The Appellant is entitled to
the same.

65. In the upshot the court finds that the Appellant’s
Appeal is merited and the same is hereby allowed with
costs as follows:

i. 12 months’ salary as ¢d

ii. Specific performance

66. It is so ordered.

Dated at Nairobi this 6th day of February, 2026
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Delivered virtually this 6th day of February, 2026

Abuodha Nelson Jorum
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