REPUBLIC OF KENYA

IN THE EMPLOYM D |. BUSL ONS COURT
Itﬁmno TI

EL CA NO. E067 OF 2023 06'

ANDRE\% n

NYAMBERI
.l!...
OKINDO.. i ......

(Be|ng an Ap #—11—1 AN < - L . .‘ [ ||' ), in Milimani
Chief Magistrate ’ ' ‘ 198 of 2021;
Andrew Nyambe l{,"_?_'& Lo vingtonsas ed which was

defiverexd ] ;
1. Through the Memorandumhf Aspeal h May, 2023,

the Appellant appeals agains uli
e

Hl

Cheloti (PM) delivered on 17%" Apritz )

e Hon. B.M

2. The Appeal was based on the groﬁ'lqd

1
i. That the learned trial magistrateg E
making an order to set aside a 51

Hon. E.M Kagoni (PM) delivered a
parties present.

ted herself by
nt delivered by
aring with both

ii. That the learned trial magistrate grossly misdirected herself by
failing to give directions of the application for an order that a
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review of the Judgement made and delivered by Hon E.M Kagoni
(PM).

iii.  That the le jal /str eE;cg;l ted herself by
ignori i li ?-vew setting
' i

n
asi a/ n a judgment

iv. at the Iea ] rial magistrate grossly miggigefFted hé@)y
aking stayy ecution of the judgme tefolscd by Hon. E.M
KE®oni (PM)pndial onsequent/al Mg hearing and
i";_ inati9 ? iy responety dation FOR AN

) E .

PO tio hineg r
! " &
)SSly misdirected herself by
jto set aside a judgment
ure.

-I

. o hd L
vi. 3 aq/sil _4%4 erself by finding
RS WASR GO 3 aild o e wlq 'll. etting aside of a

|I'

-l‘..'

Vil. , Wl isdirected herself by
failing to g I : 2 A M Wdent had met the
threshold of s ¥ Bl A\

viii.  That the learned trial ..-. ra'h-llgross : ted herself by
failing to illustrate whethe -..._;' Rest B had met the
threshold of review and/ or v 1ol the " it delivered by
Hon. E.M Kagoni (PM). , -|.,. T %,

ted herself by
he case to be
any of the

ix. That the learned trial mag/strate gros ‘1“" =0
issuing a hearing date of 26th Jung, BRI
retried which was not a prayer. e .""‘
Respondent’s documents. Yy IS

.:-:h
X. That the learned trial magistrate '
considering the pleadings and sub
delivered a per in curium decision.

d in law by not
'F the court and

xi.  That the learned trial magistrate grossly misdirected herself by
finding that the Respondent’s Application was merited.
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Xxii. That learned trlal istrat d/rected herself by
failing toa
3. The Appellm a ﬁ?costs
an @ g and order of the Honourable
% 1

April 2023, be sg

on the
1P
Honof i le C

ma de and the

-. prayed for in

4. ‘ e AppERA "W . L submissions.
1. 1_4_-!} - » Y ._ -~ "'__J._
The TODEHSITTY T Y, 7‘#{% y Advocates

filed wrltte i o r([RAI 025,

1-

lYg

6. On the issue of

b ,
<k applied the law

on setting aside a raeguw judgnyg Biscl relied on

Section 7 of the Civil Procedtie=Aick w B Courts from

"iﬂl. 3 j :.:.:
iy N
llf ECIlN and terms

re-examining issues that conclusively

determined by a court of competent

b3

it as res judicata.

7. Counsel submitted that there o":ﬂh ' iaI finality to

E "l

matters and further, that the drafters et ealVvil Procedure

Act had this in mind when the principle of res judicata was
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introduced into the Kenyan Ilegal system. To hold

otherwise would begto errr}ﬂg chical structure
of the Cou‘ 1 ﬁ'

Cqefas bmltt d that in any case, the law has m

guidglipes on
e
3 S

difhstances that warrant aallllat allow for a

one of them.

#Order 36, Rule 10 on

/or set aside.

: - ) "':.. ! li reakDecifications of

,, |de its either

9.

5 hat one party was

this case both

ucted and it

was after submitting on the as judgment

pronounced. Counsel submitted "'F‘iu‘_l Honourable

4

r
Magistrate was sitting on an appeql 55 "q_u of the same

#:21 gment could

g
l.i.‘

10. Counsel submitted that the ruling was fata

rank because there was no way K

I
'|
v gl

be set aside and on what law.
y defective and

ought to be overturned as the learned magistrate not
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only set aside a regular judgment following a full hearing
but additionally failed™to aTy t verning laws on
setting a5|6‘[ ;Km‘g judgmen sj-‘ eIIate
over i‘j judgment from a court of equ @

ers inconsistent wit{ R cspondent’s

and g
plead
11. #Mou s;{
‘L ided :
earlng i T _ﬁ"’ aside on valid
O8] "A.

r

Mise was based on

delivered after a full

groun &f jurisdiction.

iy

Counsel re -’:"f?'l"., ) bogo [1967] EA

¢ Specialised
on when a
judgment can be set asid SRR cxceptional
circumstances.
12. On the issue of whether the suit n-.etl : "-g-_ old for retrial
counsel submitted that the Resp 5 application
prayed for order for stay of exe £ ",:___ ell as for the
Court to review, set aside and/or vart Judgment by

Honourable Kagoni. That nowhere in its application did the
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13.

14.

15.

Respondent pray for a re-trial which meant that the

Appellant also did I)-‘lt o US@ e ought not to
happen as he E& not sough 71

Adehiti , co nsel submitted that the
|

did not § hich was to

e
- ".'..
EeNSUrgE :|' iNSPE

Cou efany reason for the

|
L
importance has

;I

© Mbogo & another

Reven ue Authority v

_Aﬁ
! F T

Ry
C ':'i l"'- to a review
'l“_rl'..rc
'w is reall uite
. .""-,. Yy q
clear. Counsel retdggn. CORRE. | of the Civil

Procedure Rules, which |2 : ) to be used

!

for review as error apparent the record,

Y

L

I'I-_
discovery of new evidence and : LS| ..,_l‘“ reason. The
-".=

T H“th t inordinate

application ought to have been bl;ldu

F
|I'lI

delay. ' Lo
BE T,
Counsel submitted that the Respoii S ol ced with the

.l

= T
formulae used by the Honourable Court ®*calculate the

awards for leave, public holidays and overtime. The

Judgment Appeal E067 of 2023



Appellant on the other hand stated that this needed to
have been raised T‘)-e‘al U review. That the
Appellant @ Case of |ttee

anagement

Iot Dwners Welfare Group & 28
|

Joel others (sued

) [2018] eKLR

nogo & Nyamogo v

Another V Mungala

E —-Cade of Shade

Mutuu & 3

L
(i on the face of

the record and most impof be an error
on the face of the record if ancWaar Vi R < Sihlc.

16. Counsel submitted that the «"..,1_"" d on the law

I'-.

used in the calculations- th'e,l' < !'u. of Wages
(Protective services Order) 1998k ' 'a-.‘ ~yge Regulation

.:-:I 1

of Wages (General) (Amendment 8 and more

importantly so, the formulae used by tPre Appellant to

calculate the dues awarded to him.
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17. Counsel submitted that there was no introduction of new
evidence by the spdxj-e‘nt other sufficient
cause for wet&_h Appellant t the

fag hese formulae argued by the Respon

I

ﬂin their Def

18. fGoUnEal sd y ' g o e discussed threshold
‘E‘ ieyi, { o rant any other relief,

1, “l NalRt and/or even

.H;.h ,.. hat the ruling

not SRrought

Siallng or even

fivered.

i

RESPONDENT'’S SUE \,
19. The Respondent’s Advocates Kwaing q.

\l-...
x.,_

Advocates filed written subm|55|on§'d et "‘Hu ly, 2025.

& Associates

20. Counsel submitted that the ‘u.r e CMgoughout  his

'|
submissions has attempted to ma 4 & il . to the effect
-i.

that the Honourable Trial court erred in cIot g herself with

appellate powers on a decision of a court of equal status.
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Counsel submitted that the position was erroneous and the

true position was ?at tnaj}T—l e Court being the
presidin @r te e prewous been

righ y exercised her powers as the tH

and Tt appellgtefcpurt.

Ll
".'.. '

Coun ub ’Et

1%

21. reiterates its
®Dlication dated 20%

port and the Supporting

_‘ﬁ sions herein.

0 'ix A Respondent’s

: ; _ % oy
Applicatio -'-":'-’."—"-_h ] _'_' ors in calculations

22.

L
on various items untr R the trial court

1Ereliefs o

which the Respondent souBiita,be re '

23. Counsel relied on Section 16 1""‘1 o" t and Labour

Relations Court Act which grants t rt power to

o 4 7-". .
review its Orders, Judgments andfon @Bd ".“. ounsel relied
1%

on the Employment and Labour Rg _;;u_ oMt (Procedure)

e

Rules, Rule 74 which prowdes IR SON who is
L =)

" i

aggrieved by a decree or an order from w an appeal is

allowed but from which no appeal is preferred or from which
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no appeal is allowed, may within reasonable time, apply for

a review of the jud or ruI| onditions.
24. Counsel sfibmi &cj h‘a e hlghllgh Qtl g‘)f the
th and Labour relations Court Act and @b

Enatslo
|

the "F@ployms d Labour RelatiQn (Procedure)
) ;
L
Rules :; ts fide powers and

0 Thie i &tisions. Counsel relied

the 0-_ in JMK v MWM &
- b

anothe _‘ﬁ* rcise of review
JUFISdI. =T :d

25. Counsel s F"'"n above statutory

provisions and ruleS¥: yrt was rightly

guided in determining the®ip w dated 20

December 2022. Counsel invirtag ble Court to

agree with it and the cited b at the Trial

magistrate in setting aside thﬁ'.jr 41 ."T:'-L dated and
1% "
delivered on 20" June 2022 as tRg' Aoile, I had raised

-.'1‘.
such sufficient grounds to warrat e

burable court

" i

exercise it powers of review.

10
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26.

28.

Counsel further submitted that the instant Appeal was
premature as the ﬁt nt d| S e trial court an
opportunit toh its decisio g the

Jugye ; correctlng the highlighted errors o @
|

furtfgr directiq fore proceeding to-t{isgillibecllate court

A f ; '
B o ks merit and

e

That Ii-"; our
r’.

. s
points of | ﬁ-’:"—'-* i

.ﬁ i\

and conclusions a

manyara & 2

others v Attorney GenHs where the

Court of Appeal stated that: -
e \

“[A]ln appeal to this Court from a trial by "'-_ 7' g t is by way of
retrial and the principles upon which this COgSes Euch an appeal
are well settled. Briefly put, they are t at.’ 1 MOV st reconsider
the evidence, evaluate it itself and draw '* e llsions though it
should always bear in mind that it hag" nor heard the
witnesses and should make due allowan8gds t”

._'a 5

In this case, the Ruling of the “ijng was that the

execution of Judgment delivered on & 2022 and all

consequential orders be stayed pending the hearing and

11
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29.

31.

determination of the application and that the Judgment

delivered on 24" | ne EHIS The Appellant
being ﬁ%ph uling of the 2: ealed
ﬁof the uI|ng raising 12 grounds. .6'

e Court, the issue<Siallcrmination is

In tROpPINION KO
hg the execution

e and reopening the

. !ﬁ 224 ought for stay

"-23-. plication and
s ellvered on 24%"
y

b
ARG calt with at

aring of the
filing their
Parties filed
nding before

W ication.

.'::1.

To the contrary the court went o 7 execution of

judgment pending hearing of applicatin wi was already

heard and set aside the judgment. The court went on to

12
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)

33.

reopen the mater for a retrial which was already

determined and ecam S icio. The court
could onl en&%" € issue of had
l@ over, Dealing with the issue of stay

I
alredgy dealt i y a court of concyrhi |sdiction and
| .

jugksdi

§jurisdiction.

g itself to the review of

-

_ﬂﬁ Jular judgment

the judg

where -; m ' NETRE £s “"'-...“-.. e rit. This court
o L - _;. .—I'I-_ -.‘.. .
appreciateStFefarere Sl huk . S 40 litigation and the

Nl o judgment

delivered by a court of corféiy jurioy 'he power to

set aside judgment of a trial c ' SRR Of this court

This court finds that the trial cc-l.i| -Hu. staying and
setting aside a judgment of&g
jurisdiction when all it was called”

said judgment.

13
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34. This court will therefore deal with the issue of whether the

review application er|te | it of dlspensmg
justice tim ous‘h@ﬁ C|ously
35. The E@ymen and Labour Relations Court

|
provide rule 74(1) that:

Rule%

r

. RO der from which an
/s preferred or from which
p time, apply for a review of

r evidence
n the
' hat person at

(a) if therg
which, m
knowledge oft z
the time whem made,

(b) on account of som % - . 5 "’u, e face of the
record; : . b

(c) if the judgment or ruling reqses
(d) for any other sufficient reason.

36. The application for review before'" 'l|,-q,_l St was that
L=
1._-I

‘-_.. herein the

there was an error apparent'-Qh tey
honourable court awarded more li ; achEa| tabulation;
the formula adopted by the ‘ jl  tabulations

T
Yy Solomon M.

thereto was not existent. In Zablon Moku )

Choti & 3 others [2016] eKLR while relying on court of

14
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Appeal decisions held that: - The Court of Appeal had the
following to say in @n I|cat y in the case of
National an‘_ td vs Nd ﬁj:

ay be granted whenever the court considers t@'
ne y to corre pparent error or om:ss:o geithe par the

court! he error ¢ ission must be self /e d should not
requiig |g elabo F gL n ent to be e will not be a

sufﬁc:e -.._; ound § anothe % |d have taken a
dlffere "i , of 17 J',‘ = b T for review that the
cq 3 fus \gc law and reached an
d statute or other provision

the fact that the

e, ety

'I|.
nthélalculations- the
mh

Y,

B§fy Order) 1998

instead of e R & i M85 () (Amendment)
. %
Order, 2018 and more%irkpe kulae used by

the Appellant to calculate h‘- dges a to him, it is

clear that the error should ident, that

misconstruing the law is not a r review. It

therefore follows that the Resp Mot meet the

grounds for review and the only & “Was to appeal

g
.i‘
[ 5

the judgment if it was aggrieved. v

38. In the upshot the Appeal is found merited and is

hereby allowed with costs to the Appellant while

15
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dismissing the Respondent’s application dated 20*"
December, 2022 .seéKing S trial court
judgment@& Tﬁ’ 2022" ?1
dere . _6'
at Nai h|s 6th day Wzoze

Delivered V|rtuaIIy this 6th day of February, 2026

& I '1

Abuodha Nelson Jorum

Division
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