REPUBLIC OF KENYA

IN THE EMPLOYMENT AT“ ztrgﬂons COURT
-OQUSE NO. E1055 OF 2021 t 6,'

HAMISh I MWALELE................

MUNIRA
CLAIMANE

i
L
C 8

=
E=

ry
STANDARG -l '
R \

ES i :

a. That she was emp 'ﬁ'

LIMITED.

im dated 14%

""-.,1 back on 16™ June

L ,
tle Executive and

served the Respondent faithfufi any blemish.
b. That on 20" January,2019 the Ré&¥m 00 =t

justification terminated her emplo

2016 in the capacity ol

d without any
btext that her

employment had been rendered redundg * id redundancy

L] -
'

was unlawful, unfair, unwarranted and @ ’h. the principles
P "II

enunciated in the Employment Act an'l_ e, Lire “ e provisions of

section 40 of the act, general principled & N‘ i as well as the

Respondent’s redundancy standard.

=
|

c. That the conduct by the Respondem to an act of
constructive dismissal undertaken in =M and in all
circumstances of the case, the Respondent did not act in accordance

with the law, justice and equity in terminating her employment.
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d. That the failure to adhere to the Procedures stipulated in section 40 of

the act rendered the purported te jon on account of the alleged
redundancy unla ful onse ly

S ation of the

Claimant’s sﬂcf&vy S rongful and TW ived her
] : protection and equal benefit of the /a

laima i servicing an outstanding , lpan W@)e

wident which M cts interest at staff rate-=OL M6 % per annum

er dues to pre-

=
ed to write a letter

_é:- Respghde

gication legal basis and/or
dat/ Al 4G cy /etter that the rate of
. termination from

_‘,ﬂ-- That she refused

to s:gn B 8 A @ “‘-.. Mo the proposed
= 'ui._.l

staff r

move Nnon-co #-;.r:._-
2. The Claimant In th
Respondent: -

"u_: against the
n Y

a. A declaration that the
unlawful and unfair.

b. A declaration that the Claimant "-,hh ed {gh
loan with the Respondent while appm

s t's te as wrongful,

e outstanding
rest rate.
W5, 14,690/= x 12

OOk he
c. General damages for wrongful dismiSkg
Months = Kshs 1,736,280/= e
d. Compensation for violation of rights undefESSEL (s enshrined in
the Constitution of Kshs 10,000,000/=, J'.I- g .;'“
e. Certificate of service. :"'l A & 1
f. Costs and Interest on all the damage .-A o=
3. The Respondent filed its statemerfid

fise dated 8%

November,2022 and averred inter alia a
i.  That the Claimant was a former employee having been employed in

July 2016 until 20" January,2019 when she was lawfully terminated
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on account of redundancy occasioned by restructuring of the

Company to meet the operationa irements of the Respondent.
The Respondentagen cﬁuctﬁ%& Claimant.
ii. That on o@; mber, 2 C?r?f S given
noticg on to have her position declared re (@n e

such ij ision. That the risk of the red ndan:éie
fr

circumstah€cbgaffecting the operationg Mlre ments of the

ARGt paktidlidehs @ sformation. The
. "

=
Respp 7':, t eMOIME Branch distribution

e c customers would be

, the Respondent had an

-

B il B /Nnformed that the

. e, et
ﬂ ler position was at
v

: e v aronmeeotions available
o - L. el
much of wichng iR F ' S RENCEE nontIdLLE internal career
e i N
portal. A e

1oy "_-' . '
AR EespoNde L [ed to the County

iv. That at the same ti

Labour Office informing & "Sf=the int ¢ declare some

employees including the :'- n'!'-gedun stification for
and the extent of such redundanCis e | .

e reference to
yint on the 23™
Feement where
to. That in the

terminal dues

v. That by a letter dated 20" January, o 4 ?':_,.,_
prior engagement and acknowledged b
January, 2019 the Claimant signed a_red el
she acknowledged the terminal dues § é". :
same letter the Claimant acknowleg ja S
constituted full and final settlement .E* i a1d future claims

against the Respondent. That by the 3 -.‘.:L - e Respondent

" i

prepared the Claimant’s terminal dues and had"®® same paid out

to her.
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vi. That the Claimant in the same spirit rescheduled her financial

obligations in light of the sepa and made commitments by
authorizing the Besp de.[-tcz d«;JOUE es to liquidate
her obligatj ﬁ_ T[
vii.  The @ prayed that the court upholds its deti

and dismisses the same wi costs@c

ndent

ber 2021 and

ﬁ b! sought to be
A

5. In cross-examinati SRR Y. position was
Branch Sales Service Exec(d . at Maritime
Branch Mombasa and that she “k{®

)gwenyi who

was in HR although she had not met WA

()

bn she knew
A

Ank.
. -dr"'ﬂ-_

6. She confirmed that she never reaceiy . memo from

her through the circulars and emails.s

I..H

Hannah. That all those who were wouisl dcs executives

'
L =k
™

were affected. That they were told their=r@tesygliere no longer
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needed but someone was brought to handle their roles. That

the person came from itl “’I_‘ S& losing down.
7. She confirme thalag not have di 511

Cfnnah
lg;perso called Erick was handling the is

1 |

but a #®li

they welereporti

e
L
i.

that the

Branch Manager Pat{iCiallln c conﬁrmed

hs granted 25%

ent rates were changed

-

_ﬁ; the bank to

L‘-. S al cover was

extended un E';fi':.__ e E I _: rawn after a few

9. She confirmed she was paid t there were

11_,&00,
o THEREEE cre forced

". . ||I..
' e
'q!'k'"l..__..
r ¥ o

that she was signing without prejudlc-el'l -:.4. nq_ pne from the
1

deductions. That she signed the

to sign and she could not avoid signih"g not indicate

Head Office in Chiromo dictated w '-: written and
1
]

signed. That she never indicated this 2SS statement

but she explained to her lawyer.
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10. In re-examination she clarified that in paragraph 8 of her
witness statement she;ndigated t a sh erced to write
and that she was %hi’ﬂover the r

: nden on the other hand caIIed on

Lorra ombe II Employee RelationSaaillnager herein

=
sworn on 17t

11

Himents filed by the

!lﬁ Shat that the

as addressed
to Commissio iE*'f"'—'l_.‘_ 50 - N he CIaimant was

: : .
based in Mombasa. ThIextAsy~di Al c local labour

office in Mombasa. She coMi laimant was

working under retail banking h
N O
redundancy. That forty employees wete "'.11' bdundant.

15- %3

.iuh ave days and

bffected by

13. That the employees were paid the.J,lra

|
é.

final dues were sent to the salary aca

3
U

14. In re-examination she clarifie Bt e were no

N
-i."
f

T
requirement that a report on redundancy be M®d. That there

were discussions and follow up email with staff on the
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redundancy. That the Claimant was at retail banking at the

time of redundancy._ [ L ‘}' US
QAIMANTS' SUBMISSIONS @
15. Th%ﬁlmant Pcates Kabue Thumi SgiEf
| DRS
LT

filed wiligdR sub

F"-’: and counsel

sub i - =3 U Ct R N otter related to
g redundancy. That in
__._..jn.q Basoondent did not

.m*.'}t ‘-n enshrined in

e IP_H_ Ot AR ..__ yial provisions

of section 40 of th ‘H‘;‘ |

section 40 of t

fhe breached were
%

section 40(b), (c) and (e).

16. Counsel submitted that the Rgspdihdent to notify the

relevant labour officer of the redunda 1 sted that the
L %

Commissioner of labour was notified v S~ dated 20

'a, "'*lq.

a¥ion was sent

January, 2019. That the allegation t

to the commissioner of labour was ‘tﬁ i8leading as it
|

.1

was not clear if it was received and that J@t sent to the

area labour office.
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17. Counsel further submitted that the letter dated 20" January
2019 addressed to th |ss ur was in any
event deficie m‘g it xy‘lndlcated ﬁjﬂ y off
40 m% I me Ibers of staff. That the said Iett

alhe nanges
1R
v SR
respectiveEtegsig Atign

disclos

f the affected emfilaulls and their

fvas attached to

the
18 edere e Respondent in the

' R _;&* d to seniority in

, h employee.

o

That the o*""'—'-,,,_ tory and contrary

% ."q

to the principle of "first rminated their

5 put" as

services but retained their cofsadtes whol e bank after

them as could be discerned fro 0 bnt numbers

which were sequential in nature.
19. The Claimant in his statement en-u,I 2 names and
1

employment numbers of employees K 1 gpior to her at
!|-..

work by virtue of date of emp who were

nonetheless retained. The Respondent faed g*give a proper

account of how they arrived at the employees to be declared
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redundant. A detailed report touching on the interviews would

have shed light on gthe I;; eterm|n|ng the
employees to pe Ialﬁ_ E }i ose to be r

20. 5 urthe submitted that the Respondent
|

pay theglaimant ave days in cash_as“Tugillicd for under
: I”il"' i .l.
Section ;i"; i oy i dent from the

“herein was paid her

dog SIS
g ays tg QOthel Wrish ;] beneﬁts and the said
S Aﬂ 3

payment w : e _‘#

21. Couns wis ) . "'3‘* B done in bad

erV|ew of the self-

faith since the "E"!'n,._

"

same position that sh#: e time of the

intended redundancy, inst&g 1,100,000/=

redundancy pay the Responden 5 144,000/=
". .

which was way too low of her expecta® sel relied on

r

section 2 of the Act on definition of r'edlu :

22. Counsel submitted that the CIa| : Ied to write

and sign the letter authorizing the t's action to
deduct seventy percent of their deductlon thrs gh a Human

Resource representative from the Headquarters. That a

JUDGMENT Cause E1055 of 2021




Human resource representative from the Respondent Company
was dictating words Claimpn t S:a thereafter the
Claimant cro ‘aﬁ_}t e signing o was

procupéd roug undue influence to the Clalm @
|

Human™gesource Reprpsentative. That the-&alilce conducted
1) | ;
[ 1.
by the RE -:; Inderi' o fed definition of
dd 1‘}_

requ
23. Al sel fuf £ a manifestation of bad
al or t J&

proceed o e

edundant then

“'1.."'- ,, positions. In

effect it mean FEta) :": undant but rather

i Y
the Respondent had deW AR |y dismissing

the Claimant.
24. Counsel submitted that no pr Is were held
touching on the redundancy. That ?""4 nt produced
documents but no single document'ﬂdli

1

. '*-gh ch meetings

being held. The Respondent failed K¢

.:-:h.
touching on such consultations. NG aslNo nd/or  notes
F

MERlecHginy evidence

= T
pertaining to such consultative meetings W

fre produced.

Indeed, the Respondent's witness confirmed under cross-
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examination that no labour officer was present during the

consultative meeting !g HE-‘Ieg d a ﬁ
25. Counsel reI ws on this i I{ |tt|ng

that the | n red ndancy was elaborated extensive

court ofF@ppeal in ase of Cargill Kepyi il -vs- Mwaka

] f'f j) (2021) KECA

;I

Bh to consider various
ifically on consultation
regiddancy process
irregular.
26. That the o S (5, ek _"": issue of selection
| Y jundancy. That

the Respondent did not offer® in selection

[jteria '
e

of the employees declared redu jondent only

issued scores without laying the badis % me. That no
redundancy report was prepared an,g -g-h to court on
selection criteria. Counsel urged th

that the declaration of redundancy

meet the requirements of the law.
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RESPONDENT’S SUBMISSIONS

27. he Resp iﬁ;i_g a‘l I__ﬁEESIa Kenya
Employer f:wrt en submissions dated 24" No r@)@%

and &‘re issue a0 hether the Claimant'gggrminat

employ® J"'.: on -u el redundas

-""1I.r.
tt S tthilEd Ui MR to an abuse of
gaengagements with

the Respe# mrﬁ‘i 2 ledged on or

E "
rd Gl I‘.' -ll:.l
around 23" Jan "!t ok siGnBE Redundancy

3 pwful and fair

—|.

prties had a binding

i

..r.

i .
agreement where s towledgatt BN 5| dues she was

g . I

entitled to. That in the sameX&%er: the &

cknowledged

that the terminal dues constitutie. f&ll. and ettlement of

all present and future claims against 1
28. Counsel relied on the Court o Mombasa in
Coastal Bottlers Ltd Vs Kiman $2018) eKLR
where the court held that where an§ Js discharged
an employer at the time of separation, fjbe bound by

the terms of compromise. That in this case, the Claimant never
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denied signing the Redundancy agreement and was therefore

estopped from allegin V[a_v:fu} USn or constructive
dismissal. G_ ﬁ'

29. so re ed on this Honourable Courts

the ca¥.of M reTimlliBht Limited

|.|'il*_ Ii I . f -
(Cause ’il;’ Pe ' e e fice establishing

maffde Wlch deigdre : - ® redundancy process
!L parties entered into a
i .

B Ore ould not claim
—# pomy

v Py R ;
_ QH!'::'“--'I:'I. to the

contrary.

= L
30. Counsel submitted ®igtkle ClainTS a0 Substantiate

any allegations of constructive i ' termination

and there was no factual or legal Beels §o b the validity

of the redundancy exercise. That dures were

conducted lawfully, fairly and in 'equcIB MR th the law.

1
Counsel relied on section 40 of the ":_i :
I.1

G Y pstantive and

. . 3% e
procedural requirements while Q¢

employee

Tl
-
N b

" i

redundant.
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31. Counsel submitted that in this case, the Respondent issued
the requisite notices go M|n U ur and to the
affected em @¥Vh} ally comp eoS ntive

s tene ts in conducting the redundancy _6'

and ppé

32. .-_”- submyt that the Respondeiiill@barked on a
digital it":} brmadis IR RSk N | S\ th strategy to
engPle Ty d . ; . JCts digitally via online
) biIe p Wealth Management,

I

ommercia

y were to be

-.,“"11 's branches

countrywide. the Commissioner

AR - 2018 and

received on 22" December 2§ ) (albeit faint)

indicated that it was received in thSd

for Labour vide the

s office.

-_ B

33. That the Employment Act conterhp he notice to

the Ministry and the employees are.,lde !""Jh of intent in

W

contemplation of consultations that 4 -1-;-_ imgthe eventual
3L RS
. |

extent of the redundancy. In the lette AN Missioner for
i

"k Il

Labour the extent of the redundancy was not®#that it would

affect 40 employees within the Retail Banking, Wealth
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Management, Commercial Banking and Information

Technology departmerﬁL ‘}' ULS
34. That the @_n 's position was cir?{@ndant
L
|

entirely nce was not upon the Respondent to e iCh

employ in the 4s31d
] ﬂ*- I

declared L.,; ndaht. TG

branch would resslasilhd would be

imant that the

-

;I

RegPontk T act of constructive
A& al u 1.»_- AKEN ot as untenable. Entire
branches wgerg § PHAT | _‘ﬁ}" ion.
\ R o ety ﬁ b
35. Counse:sub# FF 1O T "l-q.,"'n ijent extended

L] i

various caree 4 the Claimant did

. .
not take up and hemg gy alternative

employment. Counsel relied of ya Airways

Limited v Aviation & Allied Kenya & 3

EY, -

others (2014) KECA 404 (KLR) drkkutinailotices which

may not identify the specific emp'llgqyl
15
redundancy process. That the =?ﬂ-
I..q‘
Tn

b - Mplied with

requirements of section 40 of the Act. g el

=

=" b il
36. Counsel submitted that the last limb under*®®ction 40 was

that the reason for the redundancy must be as a result of
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operational requirements and not based on any fault of the

employee or other extra edundancy as
communicatedin t %hr the Comm| r and
the Cl2 as t e digital transformation of servic

in the R&LQil Bankifg
L |

thus the I itiops o2 e 2 Bt |

partmentthat affectetallous branches
be rendered
i ing to offer services

stated reason for the

-

custo

regundanc

W
37. ¥ an .,. ntitled to the
reliefs sough o T4t __‘. CIalmant was not
¥ e p T p .
entitled to any relief wHesg&ve g discharge the

burden of proof for unlawfu position was

m_iEatio
1"."""-‘.4- N U v Eldoret
W, W
5

reiterated in the case of Francis
Water and Sanitation Compan{(" ause 7 of
2017) [2017] .

38. On the prayer on declaratigpls Claimant's

termination was unfair counsel sub the Claimant

.I
.l
Ll 1

was not entitled to a declaration of unfair ter

.
ation, as the

separation was not a termination, but a lawful redundancy
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carried out strictly in accordance with Section 40 of the
Employment Act. Th ant h emonstrated
procedural flays n‘_hﬁlﬁ"t the redur'\Sﬁ-l am or
targetetd @h I _6'

39. On Tag prayer ddifdgclaration that the Gig was entitled
i1

i.
to repay

st rate counsel
B as the Claimant had

Btaff loan interest rates

-

_ﬁr ant argued that
= g ﬁ e

@250 M ary 2019 but
why
i "'ll.._. Th

had not provi ey 1 6 v S T i : '; The Respondent

further communicated™ grevert to the

commercial interest rate af® pesture that

clearly demonstrated good fait j toward the

". .

Claimant. The Claimant had therefore® n¥i ed any legal

or contractual basis for repaymeﬂ.]i rates, and

this prayer should be dismissed.

N F"
40. On the prayer for general damagaiats

W
o
™

bmitted that

T
the Claimant was lawfully and fairly declaré®®redundant in

strict compliance with Section 40 of the Employment Act, 2007.
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This head of claim was therefore devoid of merit and ought to
be dismissed in its rety y t lﬁi ourable Court

considerin OC&( herself si

ancy

agreeg nowle d ing her terminal dues. .6'
41. compensation foe=t gilion of rights
counsel bt detailed with

that were infringed on

nce of evidence of any

A . 'o‘.‘ﬁ'" erit and should
r »'!TII. s ; lh . .

" . =6 -.Hq_.'._ ,s,_l pliance with

ha: 20

'; remedied with an

r

DETERMINATQI

1

.

42. ThE court has reviewed and ¢ e pleadings,
'|
o

testimonies, submissions and aut id on by both

oy 'l
parties and has come up with three main isSt€s: -
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a. Whether the Claimant’s termination of

employ CC(:}F UiSp ncy was unfair
f@'@ﬁ* (e
viol @

§ed to the reliefs

the Respondent

¢1 W ether
: Clainga rights.
| :

ation of employment

!I“ ~’-" d unlawful
h

Yie services of

L
L= aVaVais

"l-.-'

the ClaimantEagey among other 40

Respondent to

employees occasioned '

meet operational requiremem dated 19™

December, 2018 to the Conp onNSetNN | chour the
g, T
r

Respondent stated that 40 employeé§ fected in the

% he
A, I CTld

ul
li b 5""".

Retail Banking, Wealth Managemenf-.ﬂCo TRCTo Banking and

Information Technology. The Claimarg ﬁ TR banking.
iR

ed that the

T
constructively

44. The Claimant on the other W& i
it

redundancy was done in bad faith as she w

dismissed from employment. Whereas she did not illustrate or
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tender evidence of how she was constructively dismissed, thE

court will analyze the eaLglv Se undancy notice
which was ter@_h redundancy.

45. n decided by case law that even in
I
terminafign on agdqtit of redundancy, tHEallhust be both
'I""*.; I i = I
substant nd Adc. . s the principle

estalbli eachers Service

3 o . F ‘ ; 3 a
; g ! 2 e
° issi 201 K br cases.

-

etilon account of

redundan-"-Eﬂ ‘L

=y
'ﬁ

migrated to ZoStiPW
v.L | ate Wwa

Respondent

nctions digitally;
N g y

II'I

redundancy is one g employment

relationship so long as it wa®dohe as p¥ bnets of law.

L]

Under section 2 of the Employme re cy is defined

as; "Ny "l.""l...
..the loss of employment, occupatlom-._{o l’a hi- by involuntary
means through no fault of an employéc) By & termination of
employment at the initiative of the empg y F.';"' % services of an

employee are superfluous and the p o donly known as

" M
o gament.

abolition of office, job or occupation and /0S8
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47. Courts have stated severally that even in cases of

redundancy, the reaso ou rovided for under
section 43 of @ by Act In eﬂS)l-\?-l ited
VS. A% and Allied Workers Union of Ken

|
Others?g014) e Rthe Court of Appeal-somilinced itself as

1.8
L
C 8

=
follows:

;I

B terminating a contract of

Bnd fair reason based on

A onal I-'-.PI{ Jg-Tele the termination is in
accordancg h ' 412 orovides, the test

of wha W

requirements of ihe e

41 X1: ',ui 1.- on operational
tr e :.'1 s fle context of the
statutory defilit _,.- 41.
What the phrase m ?@
causes leading to a time

‘-v' w LC™ L™ h-ull
h iy
y dency situMG

the employer must neverth#®

ere be underlying

S reorganization,

show L termination is
a the s4

has been rendered superfluous or ‘.‘"’ o
'h. . ||I..
_Hl i l..

attributable to redundancy - tha the employee
as resulted in
abolition of office, job or loss of employmg

48. From the above precedent it is cIe ! .:{E'__ 50N given by

the Respondent was restructuring | operational
requirements of the bank where the .51- laimant was
engaged in would be done digitally. TH€ laimant was

o .

occupying must be rendered superfluous as seen in the above

JUDGMENT Cause E1055 of 2021




case. The Claimant alleged that she was interviewed for the

same role without any ewI-‘ t aIIeged that
the Claimant \§as o ‘k_e er roles in th e did
not tafee agaln without any evidence. It was

|
betwee

e parge

: hat two branches~¢{iCalk osing down

11 ;

hence th¢ Bilice
’-

49, fh an employer’s right

on in order to remain

Structur® it bt
I'_- s o,
In thg NOF | 1 T creigie is of the view
2y
I- aconec ) Vil -5
that the 0% = ; -H_,h o declare the

"I-.-
:‘ ents where it was

arlioa

Claimant red

L
migrating from m B ice to digital

service.
50. The Respondent was howeVve o Uty bllow a fair
procedure in terminating the Cl'al '11,11.1 account of

‘!5-

redundancy. The quiding law on-.,lp:' e 'hq. fairness on
Iy

redundancy is section 40 of the lopaile, Act which
-.'1‘
o

provides as follows: _ -

-i."

= .
(1) An employer shall not terminate a contract O service on
account of redundancy unless the employer complies with the
following conditions—(a) where the employee is a member of a
trade union, the employer notifies the union to which the employee is
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a member and the labour officer in charge of the area where the
employee is employed of the reasons for, and the extent of, the
intended redundancy not |

than tR-prior to the date of the
intended date of termimgtiol§ on accQung offre #
(b) where emgpl ] amle ra n, the
jfies mployee personally in Writid a @bour
ployer has, in the selection of employees to b _ﬁ

employ
officer,

(c d
re%ant had dug tq8ard to seniority in time and tqstige skill, ity
andweliability of ¢c mployee of the lr- bf employees
affeg : - -

ce aco Ement between an

(c) g ;i
g’ X o ?ff efits payable
5 gl" ; A ha CREr (he employee at a
' iritag® el )0 i ik ber of the trade union;
a & A e to an employee who is
& oy & ash;
) D, be declared redundant not

O Ll lieu of notice;

. Bloy e alc/ared redundant
severg b ava ok F ik ) T .',# s’ pay for each
"

e )

- ey
sl : o r” .
51.  In this caS&=tHERENG) I G eiving the notice

"
4

of intention to declare ¥ pondent never

produced any evidence of N@kj ancy to the

Claimant as required by section '-Ip
N

52. It was therefore clear to the court,t ".'r;'"‘.':'.
Y

not provide sufficient evidence to shhy(( A "ﬁl:g. laimant was
1% "

spondent did

notified 30 days prior to the declar' :,F'-- cMindancy. The
i _
. T |
notice is necessary to allow the emplo ".'?;m d prepare for
e AR

the future after job loss on account of redundanty and allow for

option of sourcing for alternative employment. The alleged
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redundancy notice dated 20% January,2019 was to take place

the same day withou arﬂ[-e‘vi{}TwU:g notice to the
Claimant in wr@_! -

53. as.also not consulted as it was h

|
the redundancy pnetCasllBting that the
‘ﬂ"f Widence such as

ngs held. In Cargill

ant

above Casge. Apar
.l!...

) [ 1.
Claimant ?,r.
]

s ".

imia MiNE S (C|V|I Appeal 54 of
) *-7,!' tober 2021)
(judgme.:I " gz

While the r r""" 1" i expressly provided in
""n. R, .

section 40 of the qu_ ) AR is implied, as the

gsection 40(1)(a)

main reason and rationahe lvmg thok

and (b) to the unions .ﬁ‘_p/oy N impending
redundancy....... & _

We can only add that in interpret . ute . purts have the
function of filling in the textual detaik ?' () "I. I;. ), which arises

either because it is directly suggested by '5 of "'E:-i_, expressed, or
because they are indirectly suggested"-py f ""'q. inciples of law

f.;-

the legislative intention of the provisio w7 sk on 40 of the

which are not excluded by the expresg § tatute. See in

this regard the text by F. Benk ‘i 1 on Statutory
Interpretation, 5th Edition, at sections aving regard to
Employment Act, the international law and decided cases, it is our

finding that consultations on an intended redundancy between the
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employer and the relevant unions, labour officials and employees is
implied by section 40(1)(a) and (b)j Employment Act.

36.Furthermore, ns is algo AS required by
article 47 o@ﬁ_ nd the g’j‘f jon Act.

1 ; ection 4(3) of the Fair Administra @o ct
to acéi'

t wherne
fundamental freed person, the

administrative action is likel

the rights
adnilly clgtor sha/l

@ Cision-

=
t reasons for the

Bke representations in that

il .- “"-"-'F'v‘ against an
(d) a stacement Sih a.,‘.. 'E,L.-
(e) notice of i : wheheBbplicable;
(0 notice ofthe r/ pare agi " SRR orcable; or
(g)information, materfe& apg -ev:denc DRI, Lpon in making
the decision or taking the 40 g trat/v k

54. This then means consultatidm. is hcial in the

redundancy process. Unless the circt wh '-.. such that it
b .

would be an utterly futile exercise to "‘1""-'.._ meaningful
P 4 S

negotiations, consultation has to be F.Il, id ."“l osmetic. The

New Zealand Chief Judge succinctly M point in the

=N bRE
|

f -
-i"'
case of Cammish v. Parliamentary S gL

5 Il
“Consultation has to be a reality, not a charade. The party to be
consulted must be told what is proposed and must be given

sufficiently precise information to allow a reasonable opportunity to
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respond. A reasonable time in which to do so must be permitted. The
person doing the consulting must keep an open mind and listen to

suggestions, consider the roper enand only then) decide
what is to be dongs” m[-‘ 3.1
55. The Cﬁi@ t the requirement of ”J@‘ was

W@Jt

mean e the ? ties to discuss and negotiate a

F""'F-_ best way of

"
failure by the

;I

. faults the procedural

they noti I:E:

decision to tenriTrs Bk S dglancy grounds yet
[} .. lH

the same was addressad. WL P pirobi but the

Claimant was based in Mombasg. i I oondent not

ORcR . impending
by . 5,
redundancy? The notice indicated that A'--;'E""ii.' ;

notify the Mombasa Labour

B h_
%

pes would be

!L
f T N

affected by the redundancy witho'EH;'.' B R ranks the
LS o

employees held.

.:-:I ¥

W
57. On selection criteria as provided LTl the Act the

= T
Respondent’s criteria of selection of employees to be declared

redundancy was not very clear as it did not produce
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performance records to show that the Claimant was not

performing as require vaIu S as furnished to
this cou @ th‘d In the C , the
courtﬁgollow : .6'

e abovg Igt8visions and decisions=*thalllquirements in

1.8
-
L-.

@EMployment Act

=
R employer should

e thre }1 Ig "'ilf

W& of the Employment Act
pting the employees to be

er is required to prove that

-1!1 irly applied. The
,._,.-lﬂI e ‘Job Evaluation

Report™da _ 5 ,‘ 4.. .! pnsultants, who
also gave e :I;r.]_u‘ LY Er. D 0 © :"'“" argues that the
said report statea ﬂifﬂ "a B7 selctiiet ndancy.

mL-the s
] .L"'L.

the Act of first in last out wasS™{ei

58. This court is of the vie iteria as per

his case. In

conclusion whereas this court is of* 1; Respondent

!' €
"'-"~=..
had valid reasons to declare the Cja
L e ] .I'
process was procedurally flawed hghjcgEsy

",
fq.
".:-.:: - H:.i'l

dundant the

ed to unfair

termination within section 45 of the

Whether the Respondent violz Claimant’s

rights.
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59. The Claimant has claimed violation of her constitutional

rights under the Bill of; Rld'!t-‘Thl hat the same
violations ne 1_] st leaded, th t ht to
provegs#ae ner of the violation with precision. The

be quidgg
A

by theg
|

[ .

Society u-:;; 3n ""F"’_*

lding in Mumo MeIgsll® v Trusted

fothers (2013)

;I

eded with precision as

eId as follows: -
1S our fino

‘ |” ﬁ"ﬂ' t was not pleaded
with p R A g rata 'ﬁ W aving reviewed

the petition and & o] P i Ve -4‘ ";‘:.I d that they did
not provide a ,‘E'"L'u_'_"' 3 _ : elating to the alleged

w& o KT :"*-..- Ethics and Anti-
oo l Accol

meet the standard enunciatelgjmMsthe Analg i Njeru case

violations of the

Corruption Commission A etition did not

(supra)

60. This court finds that the Claima sufficiently

illustrated which of her rights and fu,;lld redoms were
violated by the respondent and the h they were
violated besides wrongful and i3 mination  of
employment through redundancy is adeqtiatelyfovided for in

the Employment Act.
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Whether the Claimant is entitled to reliefs sought.

61. Whereas this cougt fou d t Ialmant was
unlawfully ten mhh ccount of re court
notes ﬁe parties entered into redundancy a

which thg.Claima
1)

C 8
She ack ?; 2dge

ged that she was.coZilf into signing.

-

;I

= . .
er indicated as

aimant also alleged

tated what was to be
GEL 19 when she
T'I-

""1..""= Pues to settle

L

her obligatio ed any objection

therein.

62. The Redundancy Agreement par the court

from awarding the CIaimant DE™Y for unfair

termination after finding she was ‘u "‘11&'?‘ inated. The
Claimant would still be entitled to-,lcb

e "'-h n for unfair
termination as per section 49 of the "-.

E"""" the quantum
._'11.

of such compensation must take into S

i___ sums already
"

" i

paid under the redundancy agreement.
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63. The Claimant had worked with the Respondent for around 2

and half years and gw?ed 'L;ect E e Employment
Act and con er‘r%_ e had alre Kshs
1,100,80 nd award of 3 months compensatlo

iqj be reasonable i ;:1#"' mstances
||
i e : e to repay the

unfair t&emination "
.l!...

64. On t '—} aye

outqtand lnf; R A g her employment at

Jl tes, Bt the termination of the
claimants g€ : !!ﬁ *-"' no fault of her
own. Fur pITI0 L

__ o unt|I the loan
'-I-.-'
staff rates. The

. N
respondent must have MioRite Blealized that no

loss would be occasioned to ¥ paid the loan

fully at staff rates. In the circu 1.""'-1 es™ d be just to

allow the prayer considering as said t'h nation of the

claimant’s service was involuntary. '_

65. In conclusion the Claimants clal vith costs as
follows:
a. 3 months compensation for unlawft

dismissal.....ccciiiiisnirn s s s Kshs 434,070/=
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b. Compensation for violation of Constitutional

U,S a?;ln]ed to her

til payment in full.
: o issue the claimant wit rtific of

rights......c.cociiiireiennnane

C. Claima

at st En
%e respond

ebruary, 2026
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